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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1833 
HARRY L. LIGHT 
versus 
CITY OF DANVILLE. 
PETITION FOR WRIT OF ERROR. 
To the Hono'rable, the Chief Justice and the Justices of the 
Supreme Court of Appeals of Virginia: 
Your Petitioner, Harry L. Light, shows unto your Honors 
that he is agg·rieved by. a final order entered by the Honor .. 
able .T. T. Clement, Judge of the Circuit Court of Patrick 
County, Virginia, in vacation on March 10, 1936, by the terms 
of 'vhich order certain land belonging to your petitioner in 
Patrick County, Virginia, was condemned and a fee simple 
title to said land vested in the City of Danville and your peti-
tioner respectfully prays that he may be awarded a writ of 
error and supersedeas to said order. 
A transcript of the record, of the order, and the proceed-
ings in the trial court is herewith presented. References are 
to the pages of the manuscript record. 
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THE CASE. 
On December 4, 1935, the City of Danville filed its peti-
tion with certain exhibits attached thereto in the Clerk's Of-
fice of the Circuit Court of· Patrick Oounty at Stuart,· Vir-
g-inia. The purpose and object of this petition was to con-
demn certain land belonging to your petitioner lying and 
being in Patrick County, Virginia, and fully described in 
Exhibit 1 :filed with said petition. The uses to which the land of 
your petitioner is to be put by said City as a justification for 
its condemnation (the petition alleg·es) is the construction of 
a hydro-electric plant at the Pinnacles of the Dan in Patrick 
County, Virginia, to be used as a municipal power plant to 
serve said City's inhabitants with electric energy under the 
authority of the laws of Virginia (R., pp. 1 and 2). Exhibit 2 
:filed with the petition alleged that "the name and address of 
the tenant of the freehold of the property herein sought to be 
condemned is as follows: "Harry L. Light, 3929 Huntington 
.Avenue, N. W., Washington, D. C." (R., p. 5.) 
· No order of publication was had, but on December 5, 1935, 
your petitioner was served with a copy of a notice that the 
City of Danville would, on December 18, 1935, at 10:00 o'clock 
A.M., apply to the Circuit Court of Patrick County, Virginia, 
or to the Judge thereof in vacation at the office of Judge J. T. 
Clement, in Chatham, Virginia, for the appointment of com-
missioners to ascertain what would be a just compensation for 
the land proposed to be condemned and to award the damages, 
if any, resulting to the adjacent or other property of the 
owner, etc. Reference is had to the petition and exhibits (R., 
p. 5). S~rvice of this notice was made on your petitioner 
at his place of business in the City of Washington, D. c~, by a 
Deputy United States Marshal and the return made under 
oath (R., p. 6). 
Your petitioner appeared specially and :filed a motion to 
quash the notice and return thereon for reasons assigned in 
writing (R., pp. 8, 9, 34), which motion, the Court overruled 
(R., pp. 19, 35). Whereupon, your petitioner filed a demurrer 
to the petition for condemnation (R., pp. 10, 11, 35, 36), which 
demurrer was overruled (R., pp. 19, 36). So far as is here ma-
terial, the grounds for the demurrer were: 
(a) That the City of .Danville by the terms of its charter 
is limited in its ownership of land to such land as it may ac-
quire within said City or within the County of Pittsylvania; 
(b) That the City is without the power of eminent domain 
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for the purpose set out in the petition because such a use is a 
private use and not a public use; 
(c) That the petition failed to allege that the hydro-electric 
plant contemplated was for the exclusive use· of citizens of 
Danville (R., pp. 10, 35, 36). 
Your petitioner then filed an answer (R., pp. 11 and ·12), a 
part of which was struck out by the Court on motion of the 
City (R., pp. 20, 37, 38, 40). (Attention is here directed to the 
fact that by error of the clerk, page 39 and page 40 of the 
manuscript record are transposed. Page 40 should be page 
39 and 39 should be page 40). But the Court.denied the City's 
motion to strike out ground 5 of said answer (R., pp. 20, 38, 
40), which is as follows : 
"(5) Your respondent specifically asserts that the City of 
Danville now conducts a municipal electric plant for the pur-
pose of serving not only its inhabitants but persons, firms, 
and corporations residing outside of the City of Danville and 
that said City of Danville does now serve persons, firms, and 
corporations residing outside of Danville with electric energy 
and that one of the purposes of the construction of the hydro-
electric plant in que~tion is to continue to furnish from said 
plant energ-y not only to the inhabitants of the City of Dan-
ville ·but· to persons, firms, arid corporations residing out-
side of the said city and that the condemnation proceedings 
in this cause is sought to be used for such purpose.'' (R., 
pp. 12, 38, 40.) 
. Whereupon, the Court heard some evidence on the issues 
joined and adjourned the hearing· until December 21, 1935. 
At that time, your petitioner asked leave to file an amend-
ment to his answer (R., pp. 13-18, 40, 39, 41, 42, 43, 44, 45). 
ln substance, this amendment alleged that the purpose and ob-
ject of the City of Danville in constructing the hydro-electric 
plant mentioned in the petition for condemnation was to en-
gage in the sale of electric energ-y not only to the inhabitants 
of said City, but to persons, firms, and corporations, resid-
ing and located without said city and that the ordinance of the 
City of Danville providing for the construction of said plant 
had expressly so stated; that the hydro-electric plant was to 
be constructed from the proceeds of a sale of the City's bonds 
in the principal amount of $1,513,00, together with such funds 
as might be g·ranted, given, or donated to the City of Dan-
ville by the United States of America; that the City of Dan-
ville, on October 10, 1935, had contracted with the Govern-
ment of the United States of America by the terms of which 
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contract, the Government agr~ed to grant, donate, and give 
to the City an amount equal to 45% of the cost of the hydro-
electric plant, not to exceed the sum of $1,237,909.00; that 
the contract provided, however, that the City of Danville 
would subject itself to the rules and regulations contained in 
P. W. A. Circular C, dated September 20, 1935; that by the 
ten:n.s·of said circular, "the United. States, acting through the 
Federal Emergency Administration of Public Works will con-
trol all procedure to be taken by the City of Danville with 
reference to the· material, labor, construction, and erection 
costs of said hydro-electric plant and will have the final deter-
mination in its own discretion of every question calling for 
the exercise of any judgment whatsoever; particularly will 
the Government of the United States have absolute control 
of the expenditure of all moneys necessary to the construc-
tion of said hydro-electric plant''; that, under the law of Vir-
ginia, the State Corporation Commission has no power of 
regulation or supervision over the municipal utilities, such 
power being vested in the mayors and councils of the respec-
tive municipalities; that the City of Danville does not engage 
in interstate commerce in the operation of its light and power 
system; that the council of the City of Danville had no right 
or power to delegate its discretion to the. Federal Government 
or any agency thereof; that the Government of the United 
States had no right or power to aid the City of Danville in the 
construction of a municipal hydro-electric plant by means of 
any gift whatsoever; that, under such circumstances, the City 
of Danville is possessed of no power of eminent domain to 
condemn the property of your petitioner; that the property 
of your petitioner is sought and desired for a private use and 
not a public use and that the property of your petitioner is 
sought and desired in order to consummate and carry out 
an illegal and unlawful scheme in violation of the constitu-
tion of Virginia and the constitution of the United States. O:r;t. 
motion of the City of Danville the Court struck out this 
amended answer. (R., p. 45.) · · 
Evidence was taken on the issue made up on ground 5 of 
your petitioner's original answer (R., pp. 60-88), and the 
Court held against your petitioner on said issue and ordered 
the cause docketed, appointed commissioners and designated 
the 27th day of December, 1935, at 10:00 o'clock A. M. as the 
time and the Clerk's Office of the Circuit Court of Patrick 
County, at Stuart, Virginia, as the place for said Comrhis~ 
sioners to meet (R., pp. 24-25). 
. These commissioners subsequently heard evidence (R., pp. 
~27-150), and on January 14, 1936, filed their report in the 
CI.erk's office of the Circuit Court of Patrick 'County (R., pp. 
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27, 28, 46), which report fixed the sum of $150.00 as just com-
pensation for the land of your petitioner proposed to be taken 
by the City of Danville (R., p. 28). On February 5, 1936, 
your petitioner filed his exceptions to said report (R., pp. 29-
46). On March 10, 1936, the Judge of the Circuit Uourt of 
P·atrick County entered an order overruling your petitioner's 
exceptions, confirming the report of the commissioners and 
ordering arid decreeing that the fee simple title to your peti-
tioner's property be ·vested in the City of Danville upon the 
deposit by said City to the credit of the Clerk of the Cireuit 
Court of Patrick County in the Patrick County Bank of the 
sum of $150.00 (R .. , pp. 30-32). It is to this final order that 
a writ of error a:n.d s-u,persedeas is sought. 
THE FACTS. 
The City of Danville is a municipal corporation organized 
and existing- under the laws of Virginia. It no'v operates and 
has operated for a number of years (certainly for as many as 
twenty-three years (R., p. 79) ) a municipal electric power 
plant. It has no specific authority by virtue of any provision of 
its charter to own or n1aintain such a plant. Therefore, its 
power in this respect must be· found in the general law and 
particularly Section 3031 of the Code of Virginia. 
The existing power plant of the City is a steam plant that 
has been used for twenty-three years (R., p. 79). It serves 
sixty miles of lines within the City (R., p. 78) and one hun-
dred and seventy-five miles of lines outside of the City (R., 
p. 7 4). There are seven primary lines and four or five 
short lines running outside of the City (R., p. 74). The City 
does not confine itself to its own inhabitants i.n serving cus-
tomers for electric energ'Y (R., p. 73). About 5% of the 
plant's output is served to customers outside of the City ·(R., 
p. 81). The City expects to continue serving custom-
ers outside of its limits so long· as it has surplus 
energy for that purpose (R., p. 76). If, in the judg-
ment of the City, it 'Qecomes necessary, c.ustomers outside 
of the City would just be cut off from service ( R., pp~ 84-
85). On August 27, 1935, the Council of the City of Danville, 
by ordinance approved by the mayor, determined to construct 
a· new hydro-electric plant at the Pinnacles of the Dan in 
Patrick County, together with appropriate transmission lines, 
structures, and facilities incident thereto (R., p. 93); it fur-
ther determined to borro'v in aid of financing thereof $1,513,-
000.00 and to issue and sell its bonds in that principal amount 
(R., p. 93). It determined that the proceeds from the sale of' 
said bonds "together with any and all sums which the United 
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·States of America, acting through the Federal Emergency Ad-
ministrator of Public Works * * * may grant to the City of 
Danville for the purpose, shall be used for the construction 
of a hydro-electric light and power plant and transmission 
lines and the structures and facilities, including dams 
appropriate thereto and for. the acquisition of lands, ease-
ments, or rights in lands and for other and incidental pur-
poses, all as part of the City's electric light and·power gen-
erating and distribution system" ( R., p: 94). 
The City Council further determined that ''the construction 
of the hydro-electric plant and transmission lines and the fi-
nancing of the costs thereof shall be undertaken only in such 
manner as will enable the City of Danville to obtain a loan or 
gTant or both from the Federal Emergency Administrator 
of Public Works" (R., p. 95). It further determined that "the 
new hydro-electric light and power plant and transmission 
lines shall be constructed for the uses of the City, its inhabi-
tants, and customers" (R., p. 97). 
On October 10, 1935 (R., p. 68), the City Council, by reso-
lution, accepted the offer of the United States of America 
to aid by way of loan and grant in financing the construction 
of the Pinnacles' hydro-electric project. (R., pp. 106-110.) 
The terms of the offer are set out in the resolution. By said 
terms, the government offers to aid in financing the hydro-
electric project by making a loan and grant not exceeding $2,-
750,909.00. The government agrees to purchase $1,513,000.00 
of the City's bonds (R., p. 107). The government agrees to 
grant to the City an amount equal to 45% of the costs of the 
project upon completion not to exceed the sum of $1,237,-
909.00, but "the government will be under no obligation to 
take up and p~y for any bonds which it herein offers to pur-
chase or to make any grant unless the applicant (City of 
Danville) has complied with the provisions of P. W. A. Cir-
cular C, dated September 20, 193.5 '' (R., p. 109). The City 
Council, in the resolution, "agrees to abide by all the rules 
and regulations relating to such loan and grant P. W. A. 
],orm No. 171, dated September 20, 1935, which rules and 
regulations were a part of said Government's offer" (R., p. 
109). P. W. A. Circular C referred to is found in the record 
(R., pp. 110-126). 
It is contended by your petitioner that by its terms, this 
circular reserves to the Federa1 Government complete and 
l:lbsolnte control of the construction of the proposed hydro-
electric plant and certaiD:,ly complete control of the expendi-
ture of the $2,750,909.00 estimated to be the cost of the project, 
more than $1,500,000.00 of which has been raised by the sale 
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of bonds of the City of Danville. How complete is the Govern-
ment's control in this respect will be discussed more in detail 
in the argument which is to follow. Suffice it to say at this 
time that an interesting sidelight on the government's attitude 
toward its control over expenditures can be secured by an 
examination of the evidence of C. B. Strange, City ~uditor 
and Clerk of the Council .(R., pp. 70-72, 86-88). It appears 
that on October 4, 1935, the City of Danville made a requisi-
tion on the Government for $412,636.35 for the Pinnacles 
Project construction. The Government sent $241,636.35, a 
mere difference of $71,000.00. Mr. Strange went to Washing-
ton to see about it and ''they pointed out this was the only 
money that could be spent'' (R., p. 71). Who ''they'' were is 
not clear. And again, "they have rules and regulations as to 
what it can be spent for rules and regulations with ref-
erence to spending money that has been advanced to us'' 
(R., p. 72). These rules and regulations apply to money bor-
rowed by the City as well as money granted by the Govern-
ment (R., p. 72). Mr. Strange does not know who it was in 
"\Vashington that decided how much the. City could get and 
how much i.t couldn't get. He says "it is very hard to deter-
mine in the Government". (R., p. 87). M.r. Strange expects 
the balance of the r;noney ·will come on in due course, but he 
can't say what migpt happen if some other Government offi-
cial Rays "nothing doing" (R., p. 88). This complete lack of 
knowledge upon the part of the City's chief financial officer 
as to just what the City may expect with respect to the financ-
ing of this enormous project.would be ludicrous, if it were not 
serious and pathetic. 
It is obvious that the government maintains a complete con-
trol over construction and financing of the· project and that 
its discretion or the discretion of its subordinate officials is 
to control rather than any discretion of the City of Danville. 
Ravin~ determined by tl1e ordinance of August 27, 1935, to 
construct the Pinnacles plant by means of loan and grant 
financing and having contracted with the Government for that 
purpose, at some time (just when is not disclosed by the 
record) the City of. Danville contracted with the Company 
known as the Pinnacles Development C01;poration to pay that 
corporation $150,000.00 in return for which the Corporation 
was to deed to the City fifty-seven tracts of land that it owned 
and such other land as might be necessary to build a hydro-
electric plant, no matter who owned the same. If the City 
was required to purchase or condemn property belonging to 
someone ot4er than the Corporation, ·then the cost of same 
is to be deducted from the purchase price ($150,000.00) to be 
paid the Corporation (R., pp. 128-129). Obviously, your peti-
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tioner's land is not a part of that owned by the Corporation 
and it is equally as obvious that, in one sense of the word, 
this condemnation proceeding is for the benefit of the Pin-
nacles Development Corporation rather than for the City of 
Danville. 
Under this state of facts, the City of Danville instituted 
the proceedings hereinbefore referred to to condemn your pe-
titioner's property for the purpose of building the hydro-
electric plant at the Pinnacles of the Dan. 
ASSIGNMENTS OF ERROR. 
(1) The Court erred in overruling the motion to quash the 
notice and return thereon. . 
- (2) The Court erred in the appointment of Commissh,ners 
without any notice as required by law. 
{ 3) The Court erred in overruling the demurrer to the peti-
tion for condemnation. 
( 4) The Court erred in striking out the amendment to the 
answer. . 
( 5) The Court erred in holding against your petitioner on 
the issue raised by paragraph 5 of the original answer. 
(6) The Court erred in o-verruling the exceptions to the 
report of the Commissioners and in confirming said report. 
(7) The Court erred in entering the order vesting· a fee sim-
ple- title to your petitioner's land, in the City of Danville. 
f/f~~ .. ~~~2_F~ Y 
r petitioner, in support of his ~signments of Error, in- ~. 
s s upon the correctness and the applicability of the fol-
lowin · legal propositions : . 
/ (1) T ere· was no proper and !"awful service on your pe- ( 
titioner of the notice of application for the appointment of 
Commissioners. / 
_(2) The City of Danville has no power to acquire land in 
Patrick County for any purpose. 
tl" {3) It is beyond the power of the City of Danville to con--/ 
struct the hydro-electric plant contemplated bv its contract ,.,_, 
·with the Government because the contract constitutes an ~­
improper and unlawful attempt to delegate power and discre-
tion. 
( 4) The proposed construction of the hydro-electric plant 
at the Pinnacles of the Dan by the City of Danville is an 
unlawful scheme because it is intended to finance the same 
O'reat part by grant or gift of money from the 'Federal 
Ydi-::t~J-
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Government provided for by the National Industrial Recov-
·ery Act, which in this respect, exceeds the constitutional 
powers of the· Congress of the United States. V ( 5) The City of Danville has no power of eminent domain 
to construct the plant here contemplated because it has as"' ~ 
serted in the ordinance providing· for same and the record --
shows in fact that at least in part the plant is to be constructed 
for a private u.se and purpose. V (6) The City of Danville has no power of eminent domain 
to construct any hydro-electric plant because (a) it maintains 
and operates its power plant in its private or proprietary ~ 
capacity; (b) the State of Virginia has not provided by exist- ~ 
ing law for the right of use by the public of municipally owned .. 
utilities; (c) therefore, such use is private, not public 
ARGUlviENT. 
(1) There was no proper and la;wful service on your pet-i-
tioner of the notice of application for the appo·intment of ·com-
m·issio.ne·r s. 
The record contains (R .. , pp. 5-6), a copy of a notice to your 
petitioner, Harry L.. Lig-ht, that the City of Danville would, 
on December 18, 1935, at 10:00 o'clock A. M.,-apply to the 
Circuit Court of Patrick County or to the Judge thereof in 
vacation at his office in Chatham, Virginia, "for the appoint-
ment of Con1missioners to ascertain what will be a just com-
pensation for the land which is proposed to be condemned for 
the uses of the City of Danville and to award the damages, 
etc.'' 
There was no order of publication. The City of Danville 
apparently attempted to avoid the necessity of publication by 
complying or attempting; to comply with the last two sentences 
of Section 6071 of the Code by having personal service of the 
notice on your petitioner by a person not a party or other-
wise interested in the subject matter of the controversy. Your 
petitioner contends that such service is without effect of any 
sort. The requirements and provisions for the appointment 
·of Commissioners are found in Section 4365 of the Code. Ten 
days notice of the application must be given to the tenant of 
the freehold, his g-uardian, or committee. The last two sen-
tences of the section are as follows: 
"If such tenant be a non-resident of tlll.s state or cannot 
with reasonable dilig·ence be found therein or if it appears 
by affidavit that his residence is unknown, he may be pro-
ceeded against by an order of publication, which order, how-
10 
ever, need not be published more t an once a week for two 
successive weeks and shall be post not less than ten days 
previous to such application. The )Ublication· shall in other 
respects confonn to Sections 6043, 6069, 6070.'' 
Attention is called to the fact t at no reference is made to 
Section 6071 of tho Code. Secti01 6071 contains the only pro-
vision in the law of Virginia for personal service on a non-
resident in lieu of an order of p, blication. Section 6071 was 
in its present fortn at the tinle of the latest re-enactment of 
Section 4365. It is, therefore, contended that the General As-
sembly could not have intended to authorize personal serv-
ice on a non-resident in lieu of the publication required by 
Section 4365 and, therefore, in the present case, there was no 
service whatsoever upon your petitioner of the notice of ap-
plication for the a.ppoinhnent of Gonunissioners in which 
event, their appointinent was clear , error. A special appear-
ance 'vas made for the pur 'ose f objecting to this service 
(R., p. 9). 
(2) The City of Danville has no powe'r·to acqui1·e land in, 
Pat1·ick County for any purpose. 
Section 8 of Chapter 6 of the Charter of the City of Danville 
is in part as follo,vs: 
"The Council, in the nanw of the City of Danville, Vir-
ginia, shall also have power to purchase, receive, lease and 
hold lands, tenements, goods and chattels, either in fee sin1ple. 
or in any less estate therein, either for the use of said city in 
its private, public, governmental, or other capacity or in trust 
for the benefit of any person or associations therein, and may 
lease, sell, grant and convey any lands, tenements, personal 
or any other property o'vned by the City of Danville, whether 
the same be owned in its private, public, governmental, or 
other capacity; to pu·rchase and hold any quantity of land out-
side of the li1nits of the co1·po1·ation., and in the county of Pitt-
sylvw~~a, not exceeding five hundred acres, as may be neces-
sary for use, convenience and comfort of the public and for 
one or more public cen1eteries, public parks, homo for the poor, 
and a workhouse, and for such other purposes as the Council 
may designate.'' 
Acts of 1926, pages 34-35. 
It is contended that this provision of the charter is intended 
and designed to limit the City of Danville in its ownership of 
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property to such property as may be located either within the 
City of Danville or the County of Pi ttsylvania. 
The prin~iple herein involved is well stated in 2 Le"\\'is 
Sutherland on Statutory Constru~tion, 1027-1028 (2nd Ed.), 
as follows: 
''Acts for the incorporation of municipal ~orporations and 
grants of power therein are to be strictly construed. And 
such corporations possess only su~h powers as are expressly· 
conferred or necessarily implied. The same rule applies to 
-counties and other quasi-public corporations. Do\lbts as to 
the existence of a power are resolved ag·ainst the corpora-
. tion. '' 
Virginia has applied this rule in a number of cases. For in-
stan~e, in Jordwn et als. v. South Boston, 138 Va. 838; 122 S. 
E. 265, it is said: 
''A munipical corporation is a mere lo~al agency of the 
State and has no powers beyond the corporate limits except 
su~h as are clearly and unmistakably delegated by the legis-
lature." (Page 843.) 
Again in Whiting et als. v. Town of West Point, 88 Va. 
905 ;· 14 S. E. 698; 15 L. R. A. 860; 29 A. S. R. 750, it is said: 
''A n1unicipal corporation has no element of sovereignty. 
It is a mere lo~al agency of the State, having no other powers 
than su~h as are clearly and unmistakably granted by the law 
making· power. A doubtful corporate power, it has been said, 
does not exist; and when a;ny power is grm?.ted, a,nd the mode 
of its exercise is ]Jrescribed, that 'mode m'ltst be strictly pu1·-
.()u-ed." (Page 906.) 
In the recently decided case of Boa~rd of Supervisors of the 
County of Henrico v. the_ City of Richm,onil (March 22, 1934), 
162 Va. 14: 173 S. E. 356, this Court quoted with approval 
from 1 Dillon on Municipal Corporations, 237, as follows: 
''It is a general and undisputed proposition of law that 
municipal corporations possess and can exercise the follow-
ing powers and no others : 
''First : Those granted in express words ; 
''Second: Those necessarily or fairly implied in or inci-
dent to the powers expressly granted; 
"Third: Those essential to the doolared objects and pur-
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poses of the corporation-not simply convenient, but indis-
pensable. Any fair, reasonable, substantial doubt concern-
ing the existence of the power is resolved by the courts again:::;t 
the corporation, and the power is denied.'' * * * 
Similar expressions are found in the follo,ying Virginia 
cases: 
l(ir~h;oen v. Rtt-ssell, 76 Va. 956. 
Roper v. McWhorter, 77 Va. 214. 
City of Winchester v. Red·mond, 93 Va. 711; 25 S. E. 1001; 
57 A. S. R. 822. 
Donable's Ad1ninistrato1· v . . Town of Harris01~burg, 104 Vir-
ginia 533; 52 S. E. 174; 2 L. R. A. (N. S.) 910; 113 A. S. R. 
1.056. 
Hopkins v .. City of Rich1nond, 117 Va. 692; 86 S. E. 139; 
1917 D Ann. Cas. 1114. 
It is contended that applying the very simple rule of con-
struction referred to, it is obvious that the City of Danville 
is without power to own land in Patrick County and, there-
fore, without power to condemn your petitioner's land. 
We are not unmindful of the fact that Section 3031 of the 
Code of Virginia confers upon the councils of every city or 
town ''power to acquire or otherwise obtain control of or es-
tablish, maintain, operate, extend, and enlarge waterworks, 
gas works, electric plants, and other public utilities within or 
without the limits of said citv or town" and to condemn land 
for such purposes ''within ·or without the limits of the city 
or town''. But we say that this language does not repeal 
by implication the charter provision to which we have re-
ferred. Wherever a city or town is not limited by the terms 
of its charter, then the language of Section 3031 'vould con-
fer the power to acquire or condemn land anywhere within 
the Commonwealth. Where a city or town is limited by its 
charter, then Section 3031 only conf_ers the power to acquire 
or condemn land within the territory permitted by the charter. 
Prior to the enactment of this Section, the City of Danville 
probably had no power to condemn land in Pittsylvania 
County. This Section has given it such power but has not 
removed the inhibition against the City of Danville owning 
land outside of its o'vn limits or the limits of Pittsylvania 
County. 
That this is true is obvious 'vhen we consider for a mo-
ment the legislative history of Sec. 3031 and the charter pro-
vision relied upon. Sec. 30:31 is now in exactly the words an<.l 
figures that it has been in since the amendment thereto and 
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the re-enactment thereof by Acts of 1908, p. 623. In 1926 the 
General Assembly amended and re-enacted Bee. 8 of Chapter 
6 of the Charter of the City of Danville (Acts 1926, pps. 34-
35). The General Assembly retained in the Charter the lan-
guage which limits the power of the City to acquire land to 
such land as lies within said City or the County of Pittsyl-
vania. If Sec. 3031 is to be construed as conferring power 
on the City of Danville to acquire land in Patrick County, not-
withstanding the Charter provision, then the General Assem-
bly of 1926 did a perfectly vain and futile tiring·. The pre-
sumption is that the General Assen1bly knew what it was doing 
and intended 'vhat it said. If it did then the Citv of Danville 
has no power to acquire or own land in Patricl~ County for 
any purpose and consequently cannot condemn your peti-
tioner's land in that County. 
(3) It is beyond the powe1· of the C,ity of Danville to con- ~ 
struct the hydro-electric plant contemplated by its contract 
'With the Gove1iwment because the contract constitutes oo im-
proper and UlJdawful attem,pt to delegate power and discre-
tion. ~d~ ~~ 
The record discloses that the City of Danville proposes to 
finance the contemplated hydro-electric plant at the Pinnacles 
of the Dan by" 1neans of the sale of $1,513,000.00 of the City's 
bonds and a gtft or grant from the Government of the United 
States of America not exceeding· $1,237 ,909.00. In order to se-
cure such a grant, the City of. Danville has entered into a 
contract with the Government, the terms and conditions of 
which appear in the record (R-., pp. 106-126). The contract is 
fully set out in a resolution of the City Council of October 
10, 1935, which resolution contains the Government's offec 
and the City's acceptance thereof. The Government's offer 
-carries this -condition: 
''4. The Government will be under no obligation to take up 
and pay for any bonds which it herein offers to purchase, or 
to n1ake any grant, unless the applicant has complied with 
the provisions of P. W. A. Circular C., dated September 20, 
1935." (R.., p. 109). 
The resolution of the City Council contains a provision 
accepting these t~rms in the follo,ving language: 
''Section 2. The said City of Danville agrees to abide by all 
the rules and regulations relating to such loan and grant P. 
W. A. Form No. 171, dated September 20, 1935, which rules 
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and r~gulations were made a part of the said Gove.rnment 's 
offer." (R., p. 109.) 
By the terms of this Circular (R., pp. 110-126) the City 
agrees to set up a ''construction account'' in which shall be 
deposited all funds received front the Government by way 
of gTant as well as the proceeds from the sale of the City's 
bonds and ''any other n1oneys '\Vhich shall be required in ad-
dition to the foregoing· to pay the cost of constructing the 
Project". (R., p. 113.) It is further provided that "moneys 
in the construction account shall be expended only for such 
pu1·po~es as shall have been previously specified in a certifi-
cate of purposes filed with and accepted by the Government." 
( R., p. 113.) 
It i~ further provided ''that since the honoring of loan 
and grant requisitions by the Government will depend upon 
the Government's being· assured that the applicant proposes 
to construct the project in accordance with the established 
policies and reg·ulations contained in this circular, it would be 
to the mutual advantage of the applicant and the govern-
ment for the applicant to submit, prior to advertising for 
bids, to the office of the State Director P. W. A. all proposed 
contract documents for construction, n1atcrial, and equipment 
contracts, including the plans and specifications, and to sub-
tnit to the office of the State Director the determination by 
the applicant of the lowest responsible bidder -for each con-
tract prior to the award thereof. (R., p. 115.) 
For the same reason, it is advisable that the applicant sub-. 
mit to the office of the State 'Director of P. W. A. proposed 
contracts for architectural and engineering services, further, 
although specific extra or change orders may not appea1· 
.to constitute material changes in the project for the construc-
tion of which funds are being· made available, since it may 
later be found that such extra or cl1ange orders have in fact 
affected the engineering or financial soundness of the project, 
it is advisable that the applicant notify the office of the State 
Director P. W. A. of all contemplated extras and changes 
(R., p. 115). 
Section (1), Part III, "Construction Policies" of the P. 
W. A. Circular C is as follows: 
"(1) That the project '\Viii be constructed in accordance with 
the , follo,ving rules and regulations which '\vill be incorpo-
rated verbatim as u separate chapter in all contracts (except 
subcontracts for work to be pe!·formed at the site of the 
project.'' (R., p. 115.) 
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It is further provided by Section 1 of the ''Construction 
Regulations", which are a part of P. W. A. Circular C as 
follows: 
,., 1. Empl()'},nent Bervice.s and Lalbo1· Preferenaes.-With 
respect to all persons employed on projects, except as other-
wise provided in Regulation No. 2: 
"(a) Such persons shall be referred for assignment to such 
'vork by the United States Employment Service, and 
'' (b) Preference in employment shall be given to persons 
from the public relief rolls, and, except wit~ the specific au-
thorization of the Works Progress .Ad1ninistration, at least 90 
per cent of the persons employed on any project shall have 
been taken from the public relief roll.r;.'' (R., p. 116.) 
Subsection (e) of Section 4 of ''Construction Regulations'' 
require that contractors and subcontractors ''shall prepare 
the pay-rolls upon forms to be prescribed and in accordance 
'vith instructions to be furnished by the Works Progress Ad-
ministration'' and they are also required to ''submit reports 
at such thnes and on such forms as may be required by the 
Works Progress Administration, covering purchases of, and 
requisitions for, materials, etc." (R., p. 1~8.) 
Subsection (a) of Section 8 of said ''Construction Regula ... 
tions '' is as follows : 
''8. lnspection.-(a) The Administrator, through his au-
thorized agents, and the Works Progress Administration, 
through its authorized ag·ents, shall have the right to inspect 
all work and materials, shall have access to all pay-rolls, 
records of personnel, invoices of Inaterial, and all other data 
and records relevant to the performance of this contract.'' 
(R., p. 120.) 
Section 9 of said ''Construction Regulations'' is in part as 
follows: 
'' 9. Construction Repo'rt.-The contractor shall submit to 
the owner schedules of the c.ost of labor, costs and quantities 
of materials and other items, supported as to correctness by 
such evidence as, and in such form as, the Administrator, 
through his authorized agents may require. Submission of 
this infonnation shall be a condition precedent to any pay-
. ment under this cdnt'l·act. '' (R., p. 120.) 
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Subsection (c) of Sootion 11 of said ''Construction Regula-
tions" is as follows: 
'' 11. (c) Within the first 15 days of each calendar month 
the owner will make partial payment to the contractor for 
work performed during the preceding calendar month on es-
timate certified by the contractor, the Owner, and the Govern-
ment inspector. Except as otherwise provided by la.w, 10 per 
cent of each approved estimate shall be retained by the Owner 
until final completion and acceptance of all work covered by 
this contract, provided that at any time after 50 per cent of 
the work covered by this contract has been completed, if 
progresg satisfactory to the Ou;ne·r and the GovenMnent In-
spector is being 1nade .in accordance with the ter·ms of this cort-
tract, subseq~tent approved estintates ~vill be paid in full 'l.tn-
less otherwise provided- in this contract.'' (R., p. 121.) 
It is submitted that by the terms of this contract the Coun-
cil of the City of Danville has attempted to delegate to the 
Government of the United States or to some petty subordinate 
official thereof almost the entire discretion that may be ex-
ercised in the construction of the proposed hydro-electric 
plant. 
In the first place the City has agreed that (a) the money 
granted by the g~overnment, to-wit, $1,237,909.00; (b) the. 
money realized from the sale of the City's bonds, to-wit, $1,-
513,000.00 and; (c) ''any other moneys which may be required 
in addition to the foregoing to pay the cost of constructing 
the project'' shall be deposited in a so-called ''construction 
fund". It must be borne in mind that moneys provided for 
in (b) and (c) above are funds which necessarily in the final 
analysis are raised on the credit of the City of Danville and 
and its citizens as such. They are obligations of said City and 
its citizens. Vl e insist that no one has the power to control or 
re~ulate the expenditures of such funds except the duly 
constituted authorities of the City of Danville. Such power 
cannot be delegated by said authorities to any other person, 
firm, corporation, government o1· agency thereof. And yet the 
city, by its contract with the GovernJncnt, has agreed that not 
one penny of this enormous fund may be expended without 
the specific approval of some official of the Federal Govern-
ment. 
Again the contract puts the City on notice that the honoring 
of the loan and grant requisitions by the Government will 
depend upon the Government's being assured that the project 
will be constructed in accordance with the policies and regu-
lations contained in P. W. A. Circular C and that in view of 
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this fact, the contract documents for construction, material 
and equipment contracts including plans and specifications; 
bids approved by the City; contracts for architectural and 
engineering services as well as extra or change orders must 
all be submitted to the State Director of P. vV. A. The in-
ference is inescapable that unless such matters meet with the 
approval of the P. W. A. future loan and grant requisitions 
will be denied. By such a policy, the City of Danville has 
attempted to delegate to the Government complete control of 
such n1atters. We say that·the Council has no po"rer to dele-
gate such discretion. 
Next the City has attempted to agree with the Govern-
ment that 90% of the labor e:Qgaged in constructing the project 
shall be selected by Government employees who determine 
the makeup of the public relief rolls. Such a delegation is un-
warranted and beyond the power or the City Council. 
Pay-rolls and reports covering purchases of and requisi-
tions for materials are to be submitted to such office of the 
Government as the "\Vorks Progress Adn1inistration (a Fed-
eral agency) shall require and in such form and at such times 
as said Administration shall require. The Government is 
to have the right of inspecting all 'vork and material and 
have access to all pay-rolls, records of personnel, invoices of 
material and all other data and records relative to the per-
formance of the contract. Monthly payments to contractors 
must be certified by the · Government inspector and it is 
'vithin the power of such inspector to retain 10% of the es-
timate or after 50% of the ':vork has been completed to per-
mit such 10% to be paid to the contractor. 
We say that it is obvious that by the terms of the contract, 
the Council of the City of Danville has attempted to delegate 
to the Federal Governn1ent and its ag:ency the complete con-
trol and management of the construction of the utility in ques-
tion. , · ·. 
It is assumed that the City of Danville claims the right and 
power to execute such a contract by virtue of the provisions 
of Chapter 26 of the Acts of 1933. In part, this act reads 
as follo·ws: 
''The cities and towns of this Co1nmonwealth shall have 
power and are hereby authorized to make such contracts and 
execute such instruments containing such terms, provisions 
and conditions as in the discretion of the governing body of 
such county, .city or town may be necessary, proper or ad-
visable for the purpose of obtaining or securing grants, loans 
or other financial assistance frorr1 any Federal agency pursu-
ant to the National Industrial Recovery Act; and to make 
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such other, further, or different contracts and execute all in-
struments necessary or convenient in or for the furtherance 
of any project.'' (Acts 1983, pps. 48-49.) 
W c say that if the General Assen1 bly of Virginia intended 
by such language to confm· upon the City of Danville the power 
to enter into the contract in question, then the General As-
sen1hly exceeded !ts constitutional po,vers and the act is in-
valid. The General Assembly could not have authorized such 
a contract on behalf of the State itself because it had no 
po,ver to delegate the State's discretion to an agency of the · 
IPederal Government. When it designates power to a local 
agency of the State, it cannot authorize t.hat local ag·ency to 
delegate such power to others. · 
The question hore raised has recently been decided by one 
of the United States District Courts in Illinois Powe'r and 
Light Corporation v. City of Centralia, Ill·inois. (D. C. Ed. 
Ill. Aug-. 1, 1935), 11 Fed. Sup. 87 4. In that case, the con-
tract between the City of Centralia and the agency of the Fed-
eral Govern1nent "ras very similar to (although not identical 
with) the contract here being considered. In that case, the 
legislature of Illinois had enacted a law similar both in pur-
pose and in language to Chapter 26 of the Acts of 1933. The 
facts of that case are in many respects identical with the 
facts of this one. The litigation gTew out of the effort of a 
municipal corporation in Illinois to construct a municipally 
owned electric public utility by 1neans of loan and grant 
financed under the terms of a contract with the Public Works 
Administration under the authoritv of the National Industrial 
Recovery Act. The consideration. by the Court of the ques-
tion w·e are here raising is so thorough that we take the lib-
erty of quoting at length from that opinion including the ref-
erences to other decisions upon which it is based. 
''Plaintiff insists that the city has delegated its legislative 
and governmental functions in the fixing of rates, the n1aking 
of charges and the control and manag~ement of the construc-
tion and operation of the utility. Consequently, it is neces-
Rary to observe with some care, the provisions and condi-
tions of the contract. It provides that the determination of 
the Administrator of the cost of the labor and materials 
'shall be conclusive'; that the requisition to the government 
must be 'satisfactory in form and substance to the Adminis-
b·ator': that upon approval of the requisition, the govern-
ment 'vill take up and pay for bonds of maturities 'satisfac-
tory to the Administrator' and in such amount as will provide 
'in the judgment of the Administrator' sufficient funds for the 
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~onstruction. The government is under no obligation to take 
up bonds beyond the amount 'in the judgment of the Adminis-
trator' necessary to complete the propect. 
"It is provided that the n~oney shall be expended for only 
.such 11111rposes 'as shall have been approved by the Adminis-
trator': that the work shall be accon1plished in accordance 
with plans, drawings, specifications, and construction con-
tracts 'which shall be satisfactory to the Administrator' and 
under such engineering supervision and inspection 'as the .Ad-
ministrator may require'. The city agrees to buy no mate-
rial or equipment subject to any condition of sale or title 'ex-
cept with the written consent of the .Administrator'. The Ad-
mi'J~istrator is ~tnder no obligation if 'iin the judgment of the 
Administrator' the financial condition of the borrower sJuill 
have changed unf{J!Vorably in a 'material degree; 'if the Ad-
ministrator shall not be satisfied' that the borrower will be 
able to cornplete the construction for the su1n bor1·owed 'in 
a 1namner satisfatory to the Ad·mt•nistrator'; or if 'in the 
·opinion of the Administrator', which shall be 'conclusive', the 
borrower shall delay for an unreasonable time in carrying 
out any of the duties or obligations. 
"It is a condition that the city must be able to complete 
the project in a '1hanner satisfactory to the Administrator'; 
that the 'Administrator shall be satisfied' as to all legal 
matters and proceedings; that the ordinance shall be 
'satisfactory to the Administrator'; that the city shall, 'in a 
tnanner satisfactory to the Administrator', set aside funds 
to electrify its waterworks pumping equip1nent; and that the 
city shall deposit $5,000 in a separate account to help in the 
expense of opera·tion and n1aintenance. 
"In part 2 of the contract it is provided that all work shall 
be done 'subject to the rules and reg·ulations adopted by the 
Administrator'. Thus, the Adn1inistrator is made the final 
exclusive judge of what shall be done in the entire construc-
tion 'vork in the dP.tails of labor, wages, hours of employment, 
all of which may be dictated by the Administrator and as to 
none of which the city council reserves any discretion. 
''The contract pi·ovides for con1pliance ·with the National 
Industrial Recovery Act ( 48 Stat. 195) and requires the con-
tractor to comply with the Code thereunder to which he is 
subject. The right to cancel the contract on account of fail-
ure to co1nply with these provisions is reserved. No mate-
rials can be purchased or any subcontract entered into for ma-
terials or supplies, which are produced or furnished in whole 
or in part, by any person who shall not certify that he has 
complied with the provisions of said act. In view of the fact 
that the Supreme Court has, in the recent case of Schechter 
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Poultry Corp. v. [T. S., 55 S. Ct. 837, 79 L. Ed. 1570, 97 A. L. 
R. 947 (May 27, 1935), decided that the pertinent sections 
of the act are in violation of the Constitution, it would seem 
that such a condition is not valid. 
"It is provided that the Administrator shall have the right 
to inspect all work as it progresses; that reports of the prog-
ress shalT oe given; that the approval thereof by the Admin-· 
istrator shall be a condition precedent to the advancement of 
funds: that the inspector shall be provided reasonable facili-
ties, and that in case of dispute the government engineer 'shall 
determine the reasonableness of the request'. No bid can 
be received from any subcontractor who has not filed certifi-
cate of compliance with United States Government P. W. A. 
No. 61. Termination of the contract is made subject to ap-
proval by the government engineer or the representative of 
·the .Administrator. 'The contract provides further that the 
borrower shall receive no bid from any contractor or subcon-
tractor who has not signed United States Government P. "VV • 
.A.. No. 61. The bond for the performance of the contract 
and the liability insurance must be 'satisfactory to the Admin-
istrator'. 
''J.i.,rom a perusal of the contract, it clearly appears that the 
purpose is to make the Administrator exclusive arbiter of 
what is to be done and how it is done, and to grant to him 
all such discretion as the city has with regard to the construc-
tion of this plant, contracting therefor and letting of subcon-
tracts. Bidders are limited to a certain specific class; the city 
surrenders its discretion as to the terms upon which it may 
contract for labor and material. 
''The court is not here concerned with the question of wis-
dom of action granting to the Administrator such exclusive 
power; The judiciary, in perfonning its £unctions, may. not 
block the path laid out by the executive department because 
it does not approve the route, and I have no right or desire 
to attempt to extend the functions of the court beyond those 
which have to do solely with questions of legality. It may be 
that each and every provision and condition provided in this 
contract is dictated by wise humanitarian purposes but il-
legality permeates the transaction, the court may.not put the 
stamp of judicial approval upon the same, merely because of 
a desire to further humanitarian policies. Legislation and 
human action, whatever its econon1ic or social value, must, 
under our system of government, accord 'vith the basic la'v 
of the state. 
"Under the laws of Illinois, cities have, as we have seen, 
ce!tain delegated legislative power, which they receive front 
the Legislature and which they exercise as creatures of the 
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Legislature. Their authority is limited by the terms of the 
delegation. Such legislative power, when delegated to a city, 
can in no way be redelegated by it to third persons. The city 
alone may exercise the delegated legislative discretion .and if 
it sees fit not so to dd, it may not g·ive it to others. Nor, 
for the same reason, 1nay the Legislature delegate its func~ 
tions to other than its own arms. Its authority over munici-
palities was reserved with manifold others to the state, un-
der the Constitution of the United States. All such reserved 
sovereign power, lodged in the people of the state, not granted 
in the Federal Constitution, remains where lodged, and no 
statute or resolution of the state legislative body, no declara-
tion of the executive officers of the state, can effect a valid 
grant of that sovereign power to a third person, even thoug·h 
he be a national officer. I kno'v of no method by which such 
sovereign powers, reserved as they are to the state, may be 
granted to the United States except by amendment to the 
United States Constitution, regularly adopted, whereby the 
people of the state grant additional power to the federal gov-
ernment. 
''That the courts in Illinois and elsewhere quite generally 
agree that the Legislature may not make a valid delegation of 
discretion, vested in the Legislature and its constitutional 
agencies, is apparent from the analysis of the decisions.'' 
The Court then proceeds to cite, quote from and discuss 
a number of Illinois cases touching on the question here un-
der consideration and then continues with its opinion as fol-
lows: 
"In Re Opinion of the J~tstices of the Supreme Judicial 
Court of MaBsachusetts, 239 MasR. 606, 133 N. E. 453, 454, in 
deciding· whether a state could adopt as a state law a federal 
law, and the reg·nlations thereunder as thereafter promul-
gated, the court said: 'The enactment of laws is one of the 
high prerogatives of a sovereign power. It would be destruc-
tive of fundan1ental conceptions of government through re-
publican institutions for the representatives of the people to 
abdicate their exclusive privilege and obligation to enact laws. 
* * * There are no exceptions to the principle that the Gen-
eral Court cannot delegate, surrender or transfer to any other 
power the function of enacting statutes general in their scope 
and operation. * * * No discussion is required to demon-
strate that the Congress· of the United States cannot be 
treated as a subsidiary board or commission by the General 
Court.' To the same effect is State Y. Ga'ttthier, 121 l\fe. 522, 
118 A. 380, 26 A. L. R. 652. 
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''The Legislature of Illinois on July 5, 1933, enacted a law 
known as 'Federal Aid', by ·which it gives to municipalities 
the right to procure fron1 the federal government loans for 
puh~ic work. See Snlith-Hurd, Ann. St. c 29, 25, et seq., 
Cahill's Ill. Rev. St., chapter 52a, pars. 6, 7, and 8. Under sec-
tion 27 (paragraph 8) the officials of a n1unicipality are au-
thorized to n1ake application to procure loans and 'to n1ake 
any loan or enter into any contract which n1ay be approved 
by the Federal E1nergency Administration of Public Works or 
such officers and agencies empowered to act, on such terms and 
conditions as n1ay be prescribed and may authorize the doing 
of all things and acts, and the execution of such documents 
and instrun1ents, and adopt such resolutions and ordinances 
in connection therewith, that may be required by the Federal 
Emergency Adn1inistration of Public vVorks or such officers 
and agencies empowered to act to effect any sale or pledge of 
the warrants issued in anticipation of the collection of taxes 
or of the bonds of such municipalities or to procure grants 
in order to obtain financial aid.' . 
''Clearly the delegation of authority contemplated in this 
act to the Administrator to fix and control the 'terms and con-
ditions' upon which the public 'vork of the city is to be done 
violates the principles laid down in the authorities quoted, and 
must, as it applies to the facts here involved, be held void. 
'The same reasoning ~ontrols the limitations of cities, in dele-
gating the discretion vested in them by the Leg·islature. Thus, 
in PeotJle v. Clean St·reet Co., 225 Ill. 470, 80 N. E. 298, 300, 
9 L. R. A. (N. S.) 455, 116 Am. St. Rep. 156; concerning a 
grant of special authority to private individuals for the use 
of the streets, the Supreme Court of Illinois, said: 'The con-
trol over the streets and alleys of a city or village, under this 
statute, is very broad, and absolute power over them is vested 
in the municipality But the authority is not vested in the 
mayor, chairman of the committee on finance, or commis-
sioner of public works, but is conferred upon the legislative 
br~nch of the city government. In other words, it is vested 
in the city council, and can only be exercised by it through 
ordinances duly passed. * * * 'The governing body of a muni-
cipal corporation is not at liberty to delegate to a committee, 
or an officer or agent, governmental, legislative, or discre-
tionary functions confided to it by the Legislature of the state, 
in the absence of express authority for such delegation.' To 
the same effect see Cooley's Const. Lhn. (5th Ed.), p. 249, and 
Dillon on Mnn. Corp. (3d Ed.), 96,. 97. 
"In New Orleans v. Samford, 137 La. 628, 69 So. 35, 41 L. 
R. A. 1916A, 1228, discussing an ordinance which divided the 
city into certain health zones and gave to the health officer 
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authority to transfer buildings from one class to another, 
holding the same void, quoting from 28 Cyc. 276, the court 
said : ' ''Since all governmental power is held in trust by the 
state fo1· the benefit of the public, it has been generally denied 
that such power can be delegated by the state to anybody." 
* * *' The board of health could not delegate to a subordinate 
the po·wer to create exceptions to any rule it had established, 
or, which is the same thing, the power to stay the operation of 
a.ny rule in cases falling within the terms of its ordinances.' 
''In Zable v. Louisville Baptist Orphans' Home, 92 Ky. 
89, 17 S. W. 212, 213, 13 L. R. A. 668, where the ordinance 
deleg·ated to an engineer the right to fix the grade of an im-
provenwnt, the court said: 'The council could not abdicate 
its legislative power in this respect, and, leaving the matter· 
to the judg·ment or perhaps whim, of the city engineer or the 
contractor, subject the property of the abutting owner to 
whatever the improvement might cost. This would leave him 
largely at the mercy of an irresponsible, and, perhaps, in-
terested party. The city, by its charter, has power to im-
prove its streets as may be prescribed by ordinance. The 
power is a legislative one, and the kind and character of the 
improvement must be fixed by the city council'. See, also, 
MeCrowel v. Bristol, 89 Va. 652, 16 S. E. 867, 20 L. R. A. 
653; Bta,te v. City of T·renton, 51 N. J. Law 498, 18 A. 116, 
5 L. R. A. 352, and County Boa1·d v. Durhan~ et al., 198 Ky. 
733, 249 S. W. 1028. To the same effect are Stifel v. Ha;n;nan, 
95 vV. Va. 629, 123 s. E. 428, and Lawrence Y. PortlQind, 85 
Or. 586, 167 P. 587. 
"The rule is well stated in Cooley's Constitutional Limi-
tations, Vol. 1, 224, and 437, as follows: 
'' ''Vhere the sovereign power of the State has 1ocated the 
authority, there it must remain; and by the constitutional 
agency alone the laws must be made until the constitution it-
self is changed. The power to whose judgment, wisdom, 
and patriotism this high prerogative has been intrusted can-
not relieve itself of the responsibility by choosing other agen-
cies upon which the power shall be devolved, .nor can it sub-
stitute the judgment, wisdom, and patriotism of any other 
body for those to which alone ,the people have seen fit to 
confide this sovereign trust.' 
"The municipality has no power, even by contract, to con-
trol ancl. ambarrass ih~ leg·islative powers and duties. 
''Chief Justice 1\farshall 's opinion in Clark v. Washington, 
12 Wheat. 40, 6 L. Ed. 544, is directly in point. 
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"'It seems clear to me, therefore, that, wholly aside from 
the question of wisdom of the proposed action, despite any 
praiseworthiness of the motives attributed to the city or the 
Administrator, this court cannot approve a delegation, by 
the state or the city, of legislative authority or discretion to 
the Administrator or his agents. The determination of all 
questions of discretion, all conditions upon which the work 
shall be done, all statements of reasonable clauses for the 
prot~ti9n of the city and its inhabitants must be left to the 
council, not to a third person'.'' ( Pp.885-288).) 
The identical question hei·e presented has also been de-
cided in accordance with our contention by the United States 
Circuit Court of Appeals for the Eighth Circuit in Arkansas-
Missouri Power Co1npany v. City of Kennett, Mo., et al. (0 .. 
C. A.-8, August 15, 1935), 78 F. (2) 911. In that case, the 
City of Kennett, a municipal corporation in Missouri, at-
tempted to construct a municipal power plant by means of 
loan and grant financing and to that end entered into a con-
tract with the Public 'Vorks Administration under the au-
thority of the National Industrial Recovery Act. A part 
of the provisions of the contract are set out in a footnote be-
ginning on page 914. The terms are not identical with the 
contract here. in question, but are in many respects similar. 
The question involved insofar as it is applicable to this case 
is stated by the Court as follows : 
''Conditions imposed upon the city by the government un-
der parts three and four of the loan agreement, which are set 
out in full in the footnote, it is insisted, make the agree-. 
ment one which the city may not lawfully enter into in se-
curing funds. This, because the city has attempted to dele-
gate to the government legislative authority which may not 
be delegated." (Pp. 914-915.) 
The opinion recog·nizes the fact that, in determining this 
question, the Circuit Cqurt of Appeals is bound by the laws 
of Missouri as interpreted by the Courts of that State and 
several pages are devoted to the citation and quotation fron1 
such cases. On page 922 of the opinion, the Missouri stat-
utes, conferring po,ver on municipalities to erect, maintain 
and operate utilities, are quoted. They are strikingly simi-
lar to Section 30R1 of the Code of Virginia 'vhich confers 
upon the City of Danville such powers as it may possess in 
this respect. 
For purposes of comparison we here set out the pertinent 
facts of Sec. 3031 of the Virginia Gode and of the two Mis-
souri statutes in question. 
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· (Va.) ''Sec. 3031. Powers of cities and towns as to public 
utilities etc. * * * The Council of every city and town shall 
have power to acquire or otherwise obtain control of or es-
tablish, maintain, operate, extend and enlarge waterworks, 
gas works, electric plants and other utilities etc. * * *.'' 
(Mo.) ''Sec. 6815. The Council shall have the right, also, 
to erect, maintain and operate gas works, electric light works 
or light 'vorks of any other kind or name • * *. '' 
(Mo.) ''Sec. 7641. The City Council of any city, town or 
village in this state shall have power * * * to erect, pur-
chase, acquire, maintain and operate gas and power plants, 
electric light plants, ice plants or any other kind of plant or 
device for lighting purposes.'' 
The Court, in detern1ining the question which 've are here 
presenting, said: 
"The building of an electric light plO/Yl,t obviously requires 
the exercise of judg'ment and disct·etion. Into the actual con-
struction of such a plant; two things enter-labor and mate-
rial. The selection of the labor and material to be used in 
erecting the plant requires the use of Judgment. The duty 
to exet·cise that judgment ·is i1nposed 'Upon the Council of the 
citJJ. TVe think that it may not contract that duty away or 
share it ·with others. That does not mean that it 1nay not 
have plans and specifications prepared by architects and en-
gineers, or that, when such plans have been finally approved 
by it, it may not let a general contract for the doing of the 
work and the furnishing of materials. It does me01n that in 
selling its bonds or otherwise fina.ncing the project, it may not 
delegate to the person who f~trnishes the money any .cJubst(lln-
tiaJ, discretion with respect to the selection of labor or nta-
terial to be furnished, or share with that person the a~tthority 
to direct and control the construction. Were it not for th~ 
fact that the United States is fonancing the project, we do not 
believe it wo'ltld even be s~t,qgested that a city could enter into 
OlfliJJ such ar·ran.gement with a lender of 1noney, a bttyer of. 
bonds, or even a giver of gifts. The government, in lend-' 
ing its money and making its grant to the city of l{ennett, is 
not actin_g in the capacity of a sovereign. The cit;l} der·ives. 
none of its powers fro'ln the United States. It is a creatur~ 
of the state of Missouri and ha.r; only such powers as the state 
has given it. The relation of the United States to the city· 
i8 no different than would be the relation to it of any ind·i-
vidual, corporation, forei,qn state, or foreig1~ sovereignty 
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w~ich had 1nade ct si1nilar an·angernent for fin,ctncing the city 
wtth respect ·to the co~nstruction, of p'ltblic ~works. If the city 
could lawfully enter into this agreen~ent with the United 
States, we think it co1.tlcl l((,wfully have ente1·ed into a si1nila1· 
ag~eenwnt 'With any entity having power to contract. 
' The portions of the loan agreen1ent set out in the foot-
note ind:cate to what extent the city has attempted to dele-
gat<~ to and to share with the government the exercise of the 
city's authority and control over the construction of the muni-
cipal plant. 
''Speaking generally of the agreement-the government 
under paragraph 1 of part three, has the right to regulate the 
terms of the construction contracts. In that connection, un-
der subparagraph (b) of paragraph 1, it retains some con-
trol over the operation of the 30-hour week provision; and, 
under (c), over wag·es to be paid, 'which shail be compensa-
tion sufficient to provide, for the hours of labor as limited, 
a standard of living· in decency and comfort'. Also, under 
(c), the provisions of construction contracts as to minimum 
wage rates are to be determined by the government, and to 
be subject to its rules and regulations. Under subparagraph 
(e), the ,qovenvment retain ... c; s01ne control over the select·ion 
of laborers; and, under (f), over the amount of human la-
bor to be used in lieu of machinery. Under (h), compen-
sation insurance furnished by contractors must he satisfac-
tory to the government. Under (j), contractors' bonds shall 
be satisfactory to the government. Under (k), materials 
used must be those produced under codes of fair competition 
adopted pursuant to title 1 of the act (National Indus-
trial Recovery Act, 48 Stat. 195 (15 U. S. C .. A .. 701, et seq.) 
or under the president's re-employment Agreement, except 
'when the Governn1ent detern1ines that this requirement 
is not in the public interest or that the consequent cost is 
unreasonable'. The extent to 'vhich local materials shall be 
used rests with the government, although a preference is 
provided for. This discretion deleg·ated to the government 
is in apparent violation of Revised Statutes of 1\fissouri 1929, 
13320, and 137 48 ( ~1:o. St. Ann. 13320, 137 48, pp. 5171, 
6521), relating to the use of local materials. Under a 
subsequent paragTaph, 3, the government may require the 
termination of a construction contract for a breach of a pro-
vision of the loan agreement, and, under paragraph 4 fol-
lo,ving it, in case of such termination, may permit the city 
to do all or any part of the 'llork by day labor, 'upon such 
conditions as t:he Government may impose'. Paragraph 1 of 
part four provides that plam.s, draw,ings, specifications, and 
construction contracts shall be in fonn satisfactory to the En-
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gineerin.f} Division of P. W. A., that the 'Work shall be dcme in 
acco'rdance with s~wh en,qi.neering supervision and inspection 
as the .(Jovernment 'lnay require, and that no materials or 
equipment shall be purchased by the city subject to any chat-
tel mortgag·e or conditional sale or title retention agreement, 
without the consent of counsel for the government. 'While 
the government, under this loan agreement, does not relieve 
the city of all responsibility ·in connection with the construc-
tion of the municipal plant, it certainly leaves to the city 
council little uncontrolled discretion with respect thereto. It 
is apparent that, ~vhile the ,qovenunent was willing to finance 
the city, it inrSisted ~tpon retaining sufficient control over: 
plans, constntetion cont1·acts, labor, and mater·ials, to ins~tre 
that the mo1~ey furnished 'would be spent in the way the gov-
ermne·nt thought it should be spent, whether that was in ac-
cord w-ith the ideas of the city council or not. 
"We are satisfied that the city of l{ennett under the laws 
of J\iissouri, had no power to enter into this loan agreement. 
''Our attention, however, is called to. the following pro-
vision of the agreement; 'If any provision of this Agreement 
shall be invalid in whole or in part, to the extent that it is not 
invalid it shall be valid and effective and no such invalidity 
shall affect. in whole or in part, the validity and effectiveness 
of any other provision of this Agreement or the rights or 
obligations of the parties hereto, provided, in the opinion of 
Counsel for the Government, the Agreement does not then 
violate the terms of the Act'. 
"\Vhatever this nrovision mav have been intended to ac-
complish the agreeinent as written embodies the terrns and 
conditions under which the government was willing to finance 
the city in building· the municipal plant. We would have no 
right to assume that, without the substantial control over the 
project which is provided for in the agreement, the govern-
ment would consent to carry it out. We certainly are not re-
quired to atten1pt to eliminate all of the objectionable fea-
tures of the contract which the parties have made, and if we 
were. the governn1ent could refuse to perform it if, in the 
opinion of counsel for the govermnent, the agreement then 
violated 'the terms of the Act'. The atte1nptecl delegation 
of authority by the city, in our opinion, vitiates the entire 
agreement. If the ~:overnment i~ willing· and able to enter 
into an agreement with the city without requiring from it 
any delegation of legislative authority, that can easily be 
arranged, or the government can buy the bonds and make the 
grant, and let the city build its own plant in its own way. 
''Our conclusion is that the defendants, other than the 
defendant Ickes, were not entitled to a dismissal of the bill, 
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and that the plaintiff's application: for a preliminary injunc-
tion against the city of Kennett and its officers should have 
been granted.'' ( P·p. 922-924.) 
·We submit that the District Court of the United States 
for the Eastern District of lllinois and the Circuit Court of 
Appeals for ~he Eighth Circuit have clearly stated the princi-
ples applicable to an effort of a municipal corporation: (either 
with or without legislative authority) to delegate to any third 
person such important powers as are here involved. 
The ·effo-rt of the City of Danville to delegate such powers 
in ·the present case taints with illegality its entire plan to 
construct the power plant contemplated and acts as an effec-
tive bar to the taking of the land of your petitioner or any 
other citizen by the attempted exercise of the power of emi-
nent domain. . 
We paraphrase the language of the Circuit Court of Ap-
peals for the Eighth Circuit: 
"It is apparent that while the Gove'rnment was 'willing to 
fina;nce the City of Danville, it ilnsisted upon retaining su}fi-
oient control over plans, construction contracts, labor a;nd, 
'materials, to insure that the money furnished would be spent 
i·n the way that the goven~1nent thou.ght it should be spent 
whether that was in accord with the ideas of the City 'Council 
of Danville or not." 
Again we paraphrase the language of that Court~ 
"Were it 'not for the fact that the Un·ited Sta.tes is financ-:-
ing the project, we do 1z.ot believe it would even be suggested 
that the City of Danville could enter into .any such arrange-
ment with a lender of ~money, a b~tyer of bonds or even a giver 
of gifts.'' 
( 4) The proposed co·nstruction of the hydro-electric plant 
at the Pinnacles of the Dan by the City of Danville is an un-
. lawful schen~e because it is proposed to finance the sa:me in 
great part by a ,qrant or gift of rnoney fron~ the Federal 
Government p1·ovided for by the National lnd~tstrial Recov-
ery Act, which in this resp~ct exceeds the constitu.tional pou)-
ers of the Congress of the United States. 
We fully realize that the question here raised has been 
decided adversely to our contention by the Circuit Court of 
Appeals for this Circuit (Fourth) in Greenwood 'County, 
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r8outh CMa.l·ima, et al. v. Duke Power Co·mpatvy et al. (c. 
C. A. 4, Feb. 22, 1936), 81 ·F·. (2) 986. 
We wish to point out, however, that this decision was by 
a divided Court, Circuit Judge Soper dissenting. 
We further wish to point out that there are several well 
considered and able opinions by other Federal Courts sus-
taining our contention that Congress has no constitutional 
powers to make loans or grants for purposes here contem-
plated: 
Mo. Public Se1·vice Co. v. 'City of Corwordia, Mjo., et al.,. 
(D. C. W. D. Mo. Sep't 19, 1934), 8 Fed. Sup. 1. 
· l'V ashin.qton fVater Po'lver Co,mpany v. City of Coeur D' 
.Alene, Idaho, et al·. (D. C. D. Idaho, Dec. 13, 1934). 
9 Fed. Sup. 263. 
Duke Power Co1npany, et al., v. Greenwood County, S. 
0., et al. (D. C. W. D. S. C. April 23, '1935), 10 Fed. Sup. 
854. . 
We further 'vish to point out that it is our understanding 
that the Supreme Court of the United States has granted 
a writ of certiorari to the Circuit Court of Appeals for the 
],ourth Circuit in the case of Greenwood Co1.tnty, South Caro-
lina, et a.l., v. Duke Power Company, et al., S'l.tpra, which in-
sures that the question here involved will be argued and de-
cided at the October term of the Supreme Court. We, there-
fore, reg·ard the question as an open one. Certainly, it has 
never been paRsed upon by this C<?urt. Therefore, we insist 
upon it and regard it as proper for this court to grant the 
writ prayed for if for no other reason than to pass upon 
this important matter. 
(5) The City of .Damville has no power of eminent domain 
to cOIJ'/,Struct the 7Jla;nt here contemplated because it has as-
serted in the o1·dinance providing for sa1ne a>nd the 'rer;ord 
shows in fact that at least in pa,rt the plant is to be constructed 
for a private purpose. 
In your petitioner'~ mnendment to his answer, he a~­
serted: 
''Your respondent says that the express purpose of the City 
of Danville acting through -its Council on the 27th day of 
August, 1935, is that the hydro-electric pla.nt in question is 
to be constructed 'for the uses of the City, its inhabitants, and 
customers' and that the purpose and object of the City of Dan-
ville in constructing said hydro-electric plant is to engage in 
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the Hale of electric energy not only to the inhabitants of said 
City, but to persons, firn1s, and corporations residing and lo-
cated without said City." (R·., p. 13.) 
The ordinance is found in the record (R., pp. 93-99). Sec-
tion 8 of said ordinance begins as follows: 
''Section 8. The new hydro-electric light and power plant 
and transmission lines shall be constructed for the use of the 
City, its inhabitants, and cu.sto11te1·s." (R., p. 97.) 
The evidence of E. C. Brantley, Jvianager of the Water, 
Gas, and Electric Departments of the City of Danville, shows 
that the city is at present engag·ed in supplying energy to 
persons, firms, and corporations residing outside of the City 
and expects to continue so to do so long as there is energy 
available for such purpose. Five per cent of the capacity is 
supplied to customer~ outside of the City over lines ap-
proximating one hundred seventy-five miles as ag·ainst sixty 
miles of lines within the city (R., pp. 74-85). 
We say that under these circumstances, the practice and 
purpose of the City of Danville to supply electrical energy 
to persons other than its own inhabitants, constitutes a 
private use and purpose and not a public use and that the 
power of eminent don1ain cannot be exercised for such a use 
and 'J)Urpose. We insist that this Court has directly and posi-
tively decided this question in Miller v. P~tlaski (January 
11. 1909), 109 Va. 137 ; 63 S. E. 880. 
In that case the town of Pulaski sought to condemn land 
in Carroll County for the enlargement and improvement f 
its electric plant. It claimed authority so to do under an act 
of 1906 at page 460, amending Section 12 of an act to pro-
vide a charter for the town of Pulaski. That Section insofar 
as it it is pertinent etnpowered the town of Pulaski as fol-
lows: 
"To establish, improve or enlarge waterworks and electric 
works '*' •X< «< for the purpose of supplying· the inhabitants of 
said town, or other persons, companies or corporations "iith 
water, electric lights or power; to contract with the owners 
of any land, Qr water or 'vater rights, or other rights for 
the use and purchase thereof or to have the same condemned 
for the purposes aforesaid, whether situated within or with-
out the corporate limits of the said town, for the location, ex-
tension, enlargement or in1provement of said works, or for the 
construction of new 'vorks." (Pp. 140-141.) 
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Neither the petition for condemnation, the record or the 
opinion in the case show any purpose of the town of Pulaslci 
to avail itself of the privilege of supplying power to anyone 
other than its inhabitants. 
One of the questions decided in that case was that the act 
of the General Assembly providing for the condemnation of 
property by the town of Pulaski fop the purpose of supplying 
its own inhabitants as well as others with electric energy con-
stituted a combination of public and private use; that the two 
could not be separated and that, therefore, the act was un-
constitutional. In discussing this point, the Court saicl: 
"In Fallsburg &c. Co. v. Alexander, 101 Va. 98, 43 S. E. 
194, 99 Am. St. Rep. 855, 61 L. R. A. 129, this court held, that 
private property cannot be taken for a private use, although 
there is no express inhibition in the Constitution to that ef-
fect; that the use which authorizes the legislature to grant 
to a corporation the power of eminent domain must be a 
-public use, and that public use 'must be one in which the 
public as such has an interest, and the terms and manner 
of its enjoy1nent must be within the control of the State, 
independent of the rights of the private owner of the prop-
erty appropriated to the use. The use of property can-
not be said to be public if it can be gainsaid, denied, or with-
drawn by the owner. The public interest n1ust dominate the 
private gain.' " (P. 142.) 
It further said: 
"We are of opinion, therefore, that if the act under con-
sideration had been confined to the condemnation of property 
to enable the city to supply the inhabitants of the town of 
Pulaski with water, and electric lights, it would have been 
strictly for a public use, and that the necessity for its exer-
cifle and the extent to which it should be exercised, and that 
it was to be exercised beyond the territorial limits of the town, 
would all have been questions for the determina.tion of the 
legislature, and would not be open to enquiry before the courts. 
Zircle v. Southern Ry. Co., 8'1.1./JJ'ra, and cases there cited. 
''But this act goes much further. It confers the power upon 
the town to acquire the property rights in controversy here, 
not only for the purpose of supplying the inhabitants of the 
town, but 'other persons, companies, or corporations', with 
electric lights or power. Now, if the grant of power had been 
to the town of Pulaski to condemn property for the sole pur-
pose of furnishing_ power to persons, companies or corpora-
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tions other than the inhabitants of the town itself, it clearly 
would not have been a public use, and would come within 
the condemnation of Fallsb1t'l",lJ, &o., Co. v. Alexander, s~tpra; 
and the situation is not bettered by reason of the fact that 
the grant of power to condemn for the illegal purpose. is 
coupled with the gTant of powet· for a lawful purpose. 
"If a private use is combined with a public use in such 
a way tha.t the two cannot b~ separated, tlu~ whole act is void. 
Thus an act which authorized the erection of a dam across a 
navigable river by a city, either for the purpose of water 
works for the city~ or for the purpose of leasing the water for 
private use, was held void.'' Lewis on Em. Dom., Sec. 206. 
. ''The authority referred to in the text is .. .4.ttorney General 
v. Eau Claire, 37 Wis. -400, where it is said: 'The legislature 
.may empower a city to establish waterworks for its use (that 
being a public and municipal purpose), and may also confer 
a.ny legitimate power in aid thereof, such as the power to 
construct and maintain a dan1, not obstructing the navigation 
of a public river or violating· any other public or private right.· 
But the maintenance of a dam for the purpose of leasing the 
water to private persons for private use is not a municipal 
or public purpose, for which a municipal corporation can be 
authorized to exercise the power of borro,ving money and 
levying taxes." (R., pp. 144-145.) 
The opinion concludes as follo,vs: 
''The act before us embraces an object which is constitu-
tional and one which is unconstitutional, and they are so united 
as, in our judgment, to be inseparable. We cannot suppress 
the grant of the power to condemn for private purposes an_d 
maintain the act so far as it authorizes a condemnation for a 
public use, because 've cannot undertake to say that the vote 
which the act as a whole received in tl1e legislature, and which 
was necessary to its passage under the Constitution-that is 
to say two-thirds of the members elected to each house-was 
not influenced by the fact that the statute carried with it 
authority to supply with electric power, not only the in-
habitants of the town, bnt other persons, companies, or cor-
porations. To maintain such an act would be to establish a 
precedent capable of great abuse, if individuals and corpora-
tions, under cover of the public us·e, could, under such ci r-
cnmstances, avail themselves of the grant of power to a mu-
nicipal corporation. · 
"We are of opinion, for these reasons, that the act is un-
constitutional, and that the judgment of the circuit court must 
be reversed.'' (R., pp. 145-146.) 
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We realize fully that in the subsequent case of JJ.filler v. 
Pulask·i (September 9, 1912), 114 Va. 85, 75 S. E. 767, the town 
of Pulaski was sustained in its effort to condemn the verv 
same land by virtue of authority conferred by Section 1038 
of the Code of 1887 as amended by Chapter 34~ of the Acts 
of 1908 (Sec. 3031, Code 1919). \Ve point out, however, that 
that Section does not by its terms authorize or empower any 
city or town to operate public utilities for service to persons 
other than inhabitants of such cities or towns and in the light 
of the first 1J1illet· v. Pulaski case, it 1nust be construed to limit 
the power of cities and towns in the exercise of the power of 
mninent domain to such cases as said cities and towns pro-
pose to serve their own inhabitants exclusively. Unless the 
General Assembly so intended the statute wonld come within 
the rule applied in the first case and would be unconstitu-
tional. Neither the record nor the opinion in the second case 
discloses any purpose of the town of Pulaski to serve electric 
energ·y to anyone other than its own inhabitants. 
Let us apply the principle of the first Miller v. PUlaski case 
to the facts of this case. We find that the City of Danville 
speaking by an ordinance of its Council and out of the mouth 
of the manager of its utilities proposes to condemn land in 
Patrick County for the exact purposes that the charter pro-
vision of the town of Pulaski authorized that town to con-
demn land for. The City of Danville proposes to condemn 
land for the purpose of building a plant to provide electric 
energy for its own inhabitants and others. That is precisely 
what the charter of the town of Pulaski authorized that town 
to do. 'l"his Court said that such a condemnation was in part 
for a private purpose and, therefore, the power of eminent 
domain would not and could not exist notwithstanding that the 
General Assembly had in express terms attempted to confer 
such power on the town of Pulaski. What the City of Dan: 
ville here seeks to do is to claim the power of eminent domain 
(under a statute which in broad, general terms has granted 
~uch po,ver) for a purpose and use that this Court has held 
to be private; for a purpose that we claim could not have 
been intended by the General Assembly; for a purpose to ac-
complish which this Court has held the General Assembly is 
without power to confer any rights of condemnation had it 
chosen so to do in express terms. 
In other words, under the doctrine of the :first lJtl iller v. Pu-
laski case, the General Assembly could not have granted to 
the Citv of Danville the po\ver it here seeks to exercise for 
the purpose an.d use intended. Had the General Assembly ex-
pressly granted the power for such a purpose, its act would 
have been unconstitutional. Therefore, the General Assembly 
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could not have intended to grant such a power for such a 
pnrpose becau~e the presumption is that the General Assembly 
intended to act within its constitutional limits. If the act 
is to be construed as intending to grant the power of emi-
nent domain for a private use, then it must be held to be 
unconstitutional a11d the City acrJllires no rights under it. 
1f ay we here point out a possible result of the construction 
of the hydro-electric plant in quest~on. Remember that in the 
very ordinance which initiated the proceedings whereby the 
City of Danville was enabled to borrow $1,513,000.00 to aid in 
financing this project, the City ·Council solemnly declared that 
the plant was to be constructed "for the uses of the City, its 
inhabitants and custon1ers ". Forn1al assurance was then 
given to the purchasers of these bonds that the completed 
plant was to be used to serve persons other than inhabitants 
of the City of Danville. To what extent outsiders were to 
be served does not appear. It is tn1e that the record shows 
that the present practice is to serve outsider~ with only 5% 
of the ·City's output, the remaining 95% being used by the 
City or its inhabitants. But we know of no provision of law 
that would in anvwise control the discretion of the Citv Coun-
cil in this respe~t. Should ther-e be a change of administra-
tion and another citv council should determine that it would 
be 1nore profitable to· sell the bulk of the plant's output to per-
sons outside of the city, what is there to prev-ent it from re-
versing the present figures and serving 95% of the output to 
"outsiders" and only 5% to "insiders"? The same result 
could be accomplished without a chang·e of administration if, 
the present one simply had a change of heart. The final re-
sult might be that the City of Danville would be almost ex-
clusively engaged in the business of supplying energy to per-
sons, firms or corporations residing outside of its limits; per-
sons to whom the City of Danville owes no duties whatsoever; 
persons who owe no duti-es to said City and who have no voice 
in its governm-ent or control. ~{oreover the City of Danville 
would be thus engaged with absolutely no control or reg·ula-
tion of its service or rates by any agency of the State of Vir-
g-inia. The wHl of its Council would be supren1e in these re-
spects as will be more fully pointed out in another branch of 
this argument. In other words, it is entirely possible for the 
City of Danville to engage in the business of supplying· elec-
tric energy to persons in whom it has no more interest than 
a private power company has in its customers. The sole dis-
tinction would be that the private company under existing 
law would be subject to the control of its rates and service 
b~r the State Corporation Commission while the City of Dan-
ville would be uncontrolled and unregulated. 
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We insist that it is perfectly clear for the reasons assigned 
in this branch of the argument that the attempt to condemn 
your petitioner's land must faiL 
(6) The City of Danville has no power of eminent domain 
to construct a hydro-electric plant because (a) it maintains 
and operates its power plant in its private or proprietary ca-
pa<JitJJ; (b) the State of Virginia has not provided by eansting 
la1.o for the right of use by the p'ltblio of 'municipally owned 
~"tilities; (c) therefore, such use is private, not public. 
Section 58 of Article 4 of the Constitution of Virginia in 
part reads as follows: 
'' * * * The General Assembly * * * shall not enact any 
Jaw 'vhereby private property t:hall be taken or damaged for 
public uses, without just compensation, the term 'public uses' 
to be defined by the General Assembly.'' 
Section 6 of Article 1 of the Constitution of Virginia in part 
reads as follows : · 
''Section 6. Suffrag·e; taxation; private property for pub-
lic uses; consent of govern1nent :- * * * that all men ~· • '* 
cannot be * * * deprived of, or damaged in, their property 
for public uses, without their own consent, or that of their 
representatives duly elected, etc. * * '* '' 
Bv the Fifth Amendment to the Constitution of the United 
States it is provided that: 
"Nor shall private property be taken for public use, with-
out just compensation.'' 
Similar provisions appear in the Constitutions of the other 
fortv-seven states. The universal rule in all .American Juris-
dictions is that such Gonstitutiona] provisions forbid the 
taking of property· for private use. 
The doctrine is well stated as follows: 
''The definition given of the right of eminent domain im-
plies that the purpose for which it may be exercised must 
not be a mere private purpose; and it is conceded on all hands 
that the legislat~tre has no power, in any case, to take the prop-
erty of one i-ndivid·ual and pass it over to another witho1."t 
reference to so·me use to which it is to be applied for the pub-
lic benefit. The right of eminent domain, it has been said, 
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does not imply a right in the sovereign power to take the 
property of one citizen and transfer it to another, even for 
a full compensation, where the public interest will be in no 
way promoted by such transfer." 2 Cooley's Constitutional 
Limitations, 1124 (8th Ed.). 
There is a diversity of opinion as to ·what constitutes a 
• 'public use'' that will justify the exercise of the power of 
eminent domain. 
Some courts have held that the term ''public use'' under 
the law of eminent don1ain is, or under smne circumstances at 
best, may be synonymous with public benefit, convenience or 
advantage, and that· a right on the part of the public, or some 
portion of it, to use the property taken need not exist in order 
to make the use a public one. This we insist is the minority 
view. 
The great weight of authority supports the general propo-
sition that the term "public use'' under the law of eminent 
domain is not the equivalent of public benefit, public con-
venience or welfare, but that in order to make the use a 
public one for which the power of· eminent domain may be 
exerciseq, ther~ m.ust be a 1·ight on. the pa.rt of the public or 
some portion of it, or some p~tblic o-r q~las·i public agency on 
behalf of the public to use the property after it is conde1nned. 
Under this rule the test is the legal right of the public or so·me 
portion of it, to use the propert11, independent of the 1nere will 
or caprice of the owner; in other 'WOrds, the use mtlst exist as 
a nzatter of right, and not of favor. 
An interesting· discussion of the two respective rules and 
an exhaustive annotation which cites the cases which have ad-
hered to each is found in 54 A. L. R. 7. The minority rule is 
discussed at pages 11-15. The majority rule is discussed at 
pages 15-45. 
Supporting the majority view is the following: 
''If the Constitution means that private property can be 
taken only for use by the public it affords a definite guide 
to both the legislature and the courts. Though the property 
is vested in private individuals or corporations, the public 
retains certain definite rights to its use or enjoyment and to 
that extent it remains under the control of the legislature. 
If no such rights are secured to the _public, then the property 
is not taken for public use and the act of appropriation is 
void.'' 1 Lewis Em. Dom. 508 ( 3rd Ed.). 
Again, we quote : 
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''When property is taken by private corporations or indi-
viduals it must not only appear that the purpose of the taking 
is a public use, but also that the public have a rig·ht to the 
use independent of the will of the condemning party.'' 1 
Lewis Em. Dom .. 591 (3rd Ed.). 
We take the liberty of quoting excerpts from the opinions of 
some of the courts which have held to this view. 
The Circuit Court for the Northern District of California 
in Shasta Power Cotnp_any v. 1¥ alker, et al., 149 Fed. 568, 
said: 
''So it 'vould appeat from the cases that, in order to entitle 
~t private corporation to exercise the exceptional right of 
eminent domain, the use "Thich forms the basis of its applica-
tion therefor must be such as will subserve the public in some 
appreciable 'vay sucl~ as it might demand in service as of 
rig·ht, and not merely such as may be bestowed at the will and 
pleasure, much less at the whin1 and caprice of the corpora-
tion. It is not sufficient that the contemplated improvement 
will oper~te as a benefit to the community, or the people or 
property holders thereof, by increasing property valuations, 
or affording facilities for availing themselves of the service 
that the corporation proposes to supply or afford; for this is 
altogether foreign to the idea. But the service proposed must 
be such as every individual member of the community, simi-
larly situated, shall have the right to demand and receive 
upon like conditions as any other member, whether the cor-
poration would accede to the bidding or not. The community 
might be large or small, or the service might be limited to a 
few, or extended to many; but within the compass of the pro-
posed service every individual similarly situated should be 
entitled to it as of right upon like conditions; otherwise it is 
hardlv conceivable how such an institution could be consid-
ered a public service corporation. If it may serve whom it 
pleases and deny whom it pleases, although those it accom-
modates m~y be a part of the general public, the service be-
comes of private consequence merely, and the real public is 
ignored. So that, unless all may, under like and similar con-
ditions and circumstances, demand and receive as of right, it 
is not a publiG, but a private service.'' (Page 572.) 
The opinion was affirmed by the Circuit Court of Appeals 
for tl1e 9th Circuit in W aJker v. Shasta Power Company, 160 
Fed. 856. _-
The Michigan Court in Boa,.rd of Health v. Van, Hoesen~ 87 
1\fieh. 533, 49 N. W. 894, 14 L. R. A. 114, said: 
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''To justify the condemnation of lands for a private cor-
poration, not only must the purpose be one in which the public 
has an interest, but the State must have a v:oice in the man-
ner in which the public may avail itself of that use. In Gilmer 
v. Lim~e Point, 18 Cal. 229, a public use is defined to be a use 
which concerns the whole c01nmunity as distinguished from 
a particular individual. The use .which the public is to have 
of such property, must be fixed and definite. The general 
public must have a rig-ht to a certain definite use of the private 
property on tern~s and for char,qes fixr.d by law, and the owner 
of the prpperty 'mu.st be co1npelled bylaw to permit the general 
pu,blic to enjoy ·it. It will not suffice that the general pros-
perity of the community is promoted by the taking· of private 
property from the owner, and transferring its title and con-
trol to a corporation, to be used by such corporation as its 
private property, uncontrolled by law as to its use; in other 
words, a use is private so long as the land is to remain under 
private ownership and control, and no right to its use or to 
direct its management is conferred upon the public" (14 L. R. 
A. 116.) 
The Illinois Court in Gaylord v. Sanitary District of Chi-
cago, 204 Ill. 576, ·63 L. R. A. 582, 98 A. S. R. 235; 68 N. E. 
522, said: 
"It is also the settled doctrine of this court that, to con-
stitute a public use, something more than a mere benefit to 
the public must flow from the contemplated improvement. The 
pub1ic must be to some extent entitled to use or enjoy the 
property, not as a mere favor or by permission of the owner, 
but by right.'' ( 63 L. R. A. 585.) 
The Maine Court in Brown v. Gerald, 100 ~Ie. 351, 70 L. R . 
.A. 472, 109 A. S. R. 526, 61 Atl. 785, said: 
''Property is devoted to a public use when, and only when, 
the use is one which the public in its organized capacity, to-
wit, the state, has a rig-ht to create and maintain, and there-
fore one which all the public has a right to demand and share 
in. Budd v. New York, 143 U. S. 517, 12 Sup. Ct. Rep. 468, 
36 L. Ed. 247. In a broad sense it is the right in the public 
to an actual use, and not to an incidental benefit. If it be a 
railroad company, the public have a right to be transported, 
and to have their goods carried from place to place, upon 
payment of reasonable tolls. The company must accommo-
date them; whether it will or no. If it be a canal or turnpike 
or bridge, all may travel thereon. If it be a boom company, 
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all wl1o have logs in the river are entitled of right to have 
the booms used for them. If it be a telephone or telegraph 
company, its privileges are open to, and compellable by, all. 
If it be a water company, the entire public has, and must 
have a right to the use of the water. These are the more or-
dinary kinds of quasi public corporations, and they illustrate 
better perhaps than any definition can express, the particular 
personal quality of the use which the public as individuals 
have by right in the property of such corporations. It is 
the right of the public as individuals to use when occasion 
arises. The use must be for the general public, or some por-
tion of it, and not a use by or for particular individuals" (109 
.A. S. R·. 545, 546). 
The J(entucky Court in Chesapeake Stone Co. v. Moreland, 
126 Ky. 656, 16 L. R. A., N. S. 479, 104 S. W. 762, said: 
~'The controlling and decisive question is: Have the public 
the right to its use upon the same terms as the person at whose 
instance the way was established? If they have, it is a public 
use; if they have not, it is a private one. If the owner can 
exercise the s,ame kind of dominion over it as he does over 
other property owned by him, if he can close it up, if he can 
prohibit all or any part of the public from its use, then it is 
clear that its establishment would be private, and not public; 
and the right of eminent domain could not be invoked in its 
creation.'' (14 L. R. A., N. S. 482.) 
The vVest Virginia Court in G(Jfttley ct SouJhern Rail'l·oad 
Comprt111JJ v. Tl encill, et al., 73 W. Va. 650, 80S. E. 1103, said: 
'' Where, from the nature of the business, the purposes to 
be subserved, and the manner in which a railroad is to be 
conducted, it is clear that no obligation will be assumed to 
the public or liability incurred other than such as pertains 
to all strictly private business, then the use is not a public 
use. Stratford v. Greensboro, 124 N. C. 127, 32 S. E. 394; 
~fatter of 8. R. C. R. Co., 128 N. Y. 408, 28 N. E. 506; Mat-
ter of E. B. W. & lJtl. Co., 96 N.Y. 42; Dice v. Sherman, 107 
Va. 425, 59 S. E. 388. In all proceedings to condemn pri-
vate property, the character of the business to be done and 
the manner of doing it must be considered in determining 
whether the proposed use is public or private. Sholl v. Coal 
Co., 118 Til. 427, 10 N. E. 199, 59 A.m. Rep. 3Z9." (80 S. E. 
1107.) 
·The Texas Court in Borden v. Trespalacios, etc., Irr. Co., 
98 Texas 494, 107 A. S. R. 640, 86 S. W. 11, saiq: 
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"With the court of. civil appeals and counsel for plaintiffs 
and those authorities which they follow 1 we agree that prop-
erty is taken for public use as intended by the constitution 
only when there results to the public some definite right of 
use in the business or undertaking to which the property is 
devoted. · .Atnd we further agree that this p~tblio right or use . 
. ~houlrl res~tlt from the law itself and not be dependent entirely 
upo'li the will of the donee of the power." (107 A. S. R. 648.) 
We insist that Virginia has definitely aligned itself with the 
majority opinion and that it is well settled in this state that in 
order to make the use of property a public one for which the 
power of eminent domain 1nay be invoked there must be a 
rig·ht on the part of the public to use the property after its 
conden1nation; and that that right must exist independent of 
the mere will of the new owner by virtue of existing law. We 
beg your Honor's indulgence for a rather full discussion of 
the Virginia cases. . 
In J?allsburg, etc., Co. v. Alexander, 101 Va. 98, 43 S. E. 1.94, 
99 A. S. R. 855, 61 L. R. A. 129, there was under considera-
tion an act of the General Assembly which attempted to con-
fer on the plaintiff in error the power of eminent domain for 
the purpose of the "manufacture and generation of 'vater 
. power, electrical power, or other power, light or heat, to be 
utilized, transmitted and distributed to uny place or places 
for the Company"s use or for the use of other individuals or-
corporations''. 
In deciding the question, this Court said: 
''Neither in our Constitution, nor in the constitutions of 
other States of the Union, is there any express provision for-
bidding the Legislature to pass laws 'vhereby the private prop-
erty of one citizen may be taken and transferred to another 
for his private use. A.s has been well said by Green, .J., in 
Varner v. Martin, 21 West Va. 548: 'It was doubtless re-
garded as unnecessary to insert such a provision in the Con-
stitution or bill of rights, as the exercise of such an arbi-
trary power of transferring by legislation the property of 
one person to another, without his consent, was contrary to 
the fundame.ntal principles of every republican government; 
and in a republican governm·ent neither the legislative, execu-
tive, nor judicial department can possess unlimited power. 1 
In that case it is further said that there is an entire concur-
rence of all the authorities in the proposition, that private 
property cannot be taken for private use, either with or with-
out compensation." (101 Va., page~ 101:..102.) 
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0 Continuing its discussion, this Court said: 
"In Varner v.JJ1artin, su.pra, referring to that class of cases, 
other than those in which the general public have the imine-
diate use of the property condemned without charge, as in 
cases of public highways, where the property condemned is 
under the control of public officers, thoug·h the gratuitous ns·e 
of it is enjoyed by the public at larg·e, etc., the opinion demon-
strates that where the property condemned is in the direct nse 
and occupation of a private person, or of a private corpora-
tion, and the general public have only an indirect and quali-
fied use of it, or perhaps no use of it of ~ny kind, but simply 
derives from its use some indirect advantage, as by the pro-
motion of the general prosperity of the community, to which 
belong railroads, ferries, grist-mills, etc., in order that a per-
son or corporation ~ay be included in this dass and !la.ve 
legislative authority to .condemn lands, it must be shown that 
he or they are possessed of each and all of three qualifica-
tions : Ji..,irst, the general public must have a definite and fixed 
use of the property to be conden1ned, a use independent of 
the 'Yill of the private person or private corporation in whom 
the title of property when condemned will be vested; a public 
1.u:e 'which cannot be defeated by su.ch private owner, b1d V'h-ich 
p1tblic 'ltSe continues to be guarded and controlled by the oqen-
eral tJublic thrpugh laws passr:d by the Legislature; second, 
this public use 1nust be clearly a needful one for the public, 
one 'vhich cannot be given up without obvious general loss and 
inconvenience; third, it must be impossible, or very difficult 
at least, to secure tl1e same public uses and purposes other-
wise than by authorizing the condemnation of private prop-
erty." (101 Va., pages 103.-104.) 
And further: 
''The taking of •private property for private purposes can-
not be authorized even by legislative acts, and 0 the fact. that 
the use to which the property is intended to be put, or the 
8tructure intended to be huilt thereon, will tend incidentally 
to benefit the public •x- ~ * is not sufficient to bring the case 
'vithin the operation of the right of eminent domain, so long 
as the structures are to remain under private ownership and 
control,· and no right to their use or to direct their manag-e-:-
lnent is conferred upon the public." (101 Va., page 105.) 
And still further: 
''To justify the condemnation of lands for a private cor-
poration, not only must the purpose be one in which the public 
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has an interest, but the state must ha.ve a voice in the manner 
in which the public may avail itself of that use. In Gilmer 
v. Li·m.e Point, 18 Cal. 22~J, a public use is defined to be a use· 
whieh concerns the whole cornmunity as distinguished from 
a particular individual. The use 'vhich the public is to have 
in such property must be fixed and definite. The general pub-
lic tn.ust ha;ve a right to a certain defin.ite use of the private 
property on tenns and to1· cha.rges fixed by law, and the owne1· 
of the prope-rty 1nust be compelled by law to per·mit the general 
fnJ.blic to enjoy it. It ·will not suffice if the general pros-
perity of the community is promoted by the taking of private 
~. roperty fr01n the owner and transferring its title and con-rol to a corporation, to be used by such corporation as it~ rivate property uncontrolled by la.w, as to its use; in other vords, the use is private eo long as the land is to remain un-er private ownership and control, and no right to its use, 
or to direct its manag·ement, is conferred upon the public.'' 
(101 Va., pages 106-107.) · 
And, again : 
''Strictly speaking, private property can only be said to 
have been taken for public uses when it has been so appro-
priated that the public have certain well-defined rights to that 
use secured, as the right to use the public highway, the public 
ferry, the railroad, and the like. But when it is so appropri-
ated that the public have no right to its use secured, it is diffi-
cult to perceive how such an appropriation can den01ninated 
a public use. Jo-rda;n v. lVoodward, 40 lVIe. 317.'.' (101 Va., 
pages 107-108.) 
Speaking of the powers of the plaintiff in error under its 
charter, the Court said: 
''The difficulty with thr: charter is that the purpose for 
which the property is authorized to be taken by the right 
of eminent domain in this instance does not clearly appear 
to be for a public use or a public purpose .. On the contrary, 
the grounds of public benefit upon which the taking is pro-
posed are vague, and the use which the public is to have of 
the property, or the manner in which the public is to be bene-
fited by the use of it by the company, is by no means fixed 
and definite. Not only is the public benefit to spring from 
the use to which the company proposes to devote the prop-
erty vague, indefinite, and uncertain, but, under the plain 
language of the charter, the [Yltblic ~tse of the properltl or 
l_ 
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any use of it by the public may be gainsaid or denied or with-
drawn by the aornpany at its 'UJill, since it is authorized to 
use, not only a part, but the entire product of the work or 
works it proposes to establish, for its own use or benefit. 
In such a case the private benefit too clearly dominates the 
public interest to :find constitutional authority for the ex-
ercise of the power of eminent domain, and is the equivalent 
of taking of private property for a private use, against the 
will of the owner, which cannot be done in any case.'' (101 
Va. 109). 
The Act of the General Assembly was held to be uncon-
stitutional. This case was decided January 15, 1903. 
On November 21, 1907, in Dice et ·az. v. Sherman, 107 Va. 
424; 59 S. E. 388, the doctrine of Fallsbu·rg, eta., Co. v. Alex-
ander, mtpra, was followed and approved. Again on January 
14, 1909, in Miller v. PUlaski, supra, the same doctrine was 
approved. 
On January 16, 1913, came the decision in Jeter v. Vinton-
Roanoke Water Co., 114 Va. 769; 76 S. E. 921; 1914 0 .. .'-\.nn. 
Cas. 1029. In this case, a private water company was au-
thorized by its charter ''to supply water and furnish light, 
either electricity or gas to Vinton, Roanoke County, Vir-
ginia, and to such persons, partnerships and corporations, 
residing or doing business therein .and in the neighborhood 
thereof.'' The company sought to condemn property for ~nch 
purposes. One of the objections raised was that the com-
pany's charter was unconstitutional in that it authorized the 
condemnation of private property for private uses. Speak-
ing of this question, the Court said: 
''The controlling question in .this case is whether the grant 
in defendant in error's charter of the right, not only to sup-
ply the to"rn of Vinton and the inhabitants thereof with 
water, but also to persons, partnerships or corporations re-
F.iding or doing business in the neighborhood thereof, is for 
private and :i1ot for public uses. No question is raised as to 
the validity of the charter in so far as it confers the right 
upon the con1pany to acquire by condemnation property for 
use in supplying the town of Vinton and the inhabitants 
thereof with 'vater, but the contention is that the right 
granted to supply water to persons, partnerships and cor-
porations residing or doing business in the neighborhood 
thereof, is for private and not for public uses. As support-
ing this contention the cases of Miller v. Town of Pulaski, 
109 Va. 137, 63 S. E. 880, 22 L. R. A. (N. S.) 552, and Falls-
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bwrg Go. v~ Alexander, 101 Va. 98, 43 S. E. 194, 61 L. R . .A .. 
129, 99 Am. St. Rep. 855, are greatly relied on. 
· ''Those cases, as well as the great majority of the decided 
cases in other jurisdictions, hold that authority for taking 
private property for a public use upon the payment of just 
compensation therefor, where the power is exercised by the 
State or by legislative act conferring the power expressly 
or .by necessary implication, is abundant and conclusive, but 
that private property cannot be taken by condemnation for 
private use, either with or without compensation, is a propo-
sition that has never been seriously questioned; and that 
whene. the power to take property for a public use, confen·ed 
by legislative act, is so co~bined with the right to use the 
property for private purposes that the public use cannot be 
separated from the private use and be so controlled as to 
safeg·uard the interests of the public therein, the authority 
to take the property is unconstitutional and void." (114 Va •. 
776). 
Subsequently, the opinion quotes with approval some of 
the language from Varner v. 1Vl.artin, 21 W. Va. 534, which 
had already been quoted with approval in Fallsb'tvrg, etc., 
Co. v. Alexander, supra, and adds: 
"The use which the public is to have in such property 
must be fixed and definite. It will not suffice if the general 
prosperity of the community is promoted by the taking of 
property from the owner and transferring its titJe and con-
trol to a corporation, to be used by such corporation as its 
private property, uncontrolled by la'v as to its use. In other 
words, the use is private so long as the land is to remain un-
der the private ownership and control, and no right to its 
· uAe or to direct its management is conferred on the public.'' 
(114 Va. 778-779). 
And a little later, the Court uses this striking language: 
''The authorities also agree that if the property of a cor-
poration is devoted to furnishing the general public or some 
definite portion of it with a public utility, and the public 
has a definite and fixed use in the property which cannot be 
gainsaid or denied, .then the property is -~devoted to a public 
U8·e-that is, ttohere the right of the pnblic to the 1-M>e of the 
property is reserved, and the law prescribes a method where-
by the right of the public to 1t.Se the property can be enforced, 
then there is little or no doubt that the nature of the use is 
public." (114 Va. 779). 
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The Court's final conclusion is that the proposed use in 
that case is a public use. It calls attention to the fact that 
under the provisions of the O_onstitution the State has re-
served to itself the right to control public service corpora-
tions and that the Corporation Comtnission had by the same 
constitution been clothed with po,ver of supervision, regula-
tion and control over corporations of the character of the 
water company in question. Attention is further called to 
the provisions of the Code of 1904 vesting in the Corpora-
tion Commission the power to require such corporations to 
p~rform their public duties and then the Court says: 
''In the case in judgn1ent the property of · defendant in 
error is devoted entirely to a public use, in that· it is used 
to furnish a "Tater supply to the town of Vinton and the in-
habitants thereof, to the city of Roanoke, and to certain in-
dividuals who reside along the line of its works. True, the 
provision in the company 1s charter authorizing it to furnish 
water to consumers in the neig·hborhood of Vinton is rather 
vague and indefinite in its meaning, but when it is considered 
that the property acquired by the company is devoted to 
public use, and that the right to regulate the service and the 
rates, a.nd to prPscribe regulat·ions for thr3 benefit of the peo-
ple and irn. the neighborhood of the town of Vinton, wist~t; 
to the .~a.rne exte·nt as it does to the people served in that 
towt1., the arg'Ument that the authority to furnish 'vater ''in 
the neighborhood thereof is so vague. and indefinite as to 
re?nder the charter of the ·company unconstitutional and 
void," loses much, if not all, of its force. The power con-
ferred upon the company to supply water to persons, part-
nerships and corporations residing or doing business in the 
neighborhood of Vinton does not impose a duty upon the 
company so indefinite that it cannot be controlled by the duly 
constituted public authorities having under existing statutes 
the control and regulation of the business and affairs of 
~nr.h public service corporations or companies. If the State 
Corporation Commission were called upon to determine the 
duty which defendant in error owes to persons, partnerships 
or corporations residing or doing- business in the neighbor-
hood of the town of Vinton, or to determine the extent of 
the anthoritv of defendant in error to establish or to main-
tain its works in the neighborhood of the toWn it would, in 
view of t.he stirrounding circumstances and conditions, flncl 
no difficulty in reaching a. conclusion as to what would be 
a reasonable and proper construction to be placed on the 
word "neighborhood'' as used in the defendant in error's 
charter. tinder the provisions of the statutes enacted for 
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the control and reg·ula.tion of publ·ic service corporations, to 
'Which we hav·e ad·verted, the Co·rporation Co·mmission would 
ha've the sa·me z1ower and anthority to regulate and control 
the defendant i1t error as to the cha·racter of the se1·vice re-
qu.i1·ed of it with 1·espect to in(livid1tals along the line of its. 
u'orks and in the nei,qhborhood of t7H~ to~m~ of Vi'l~ton as it 
would ha.ve as to the chwracter of any other service ttnder-
t.aken or furnished by the compa.ny" (114 Va. 782-783). 
[n a word, what the Court held was that the. proposed use 
was a public use because "the public has a definite and fixed 
1u:;e in the property which cannot be gainsaid or denied * * * 
the right of the public to the use of the property is reserved, 
and the law prescribes a method whereby the right of the 
public to use the property can be enforced.'' Had this not 
been the cas-e, there is no doubt but that the holding would 
have been to the contrary. 
On March 12, 1914, this Court decided the Norfolk County 
1Vater Co. v. Wood, 116 Va. 142, 81 S. E. 19, case. This 
case grew out of the effort of the ''Tater company to condemn 
Wood's land. The lower court dismissed the proceeding. 
On appeal, the only question considered was (1) ·That neither 
under the Constitution of this State nor the general laws 
thereof, nor the charter of the Norfolk County Vvater Com-
pany can said water company condemn the property of 
these respondents; (R., p. 144). The opinion quotes with 
approval excerpts from Fallsb'lt-rg, etc., Co. v. Alexande1·, 
S'Uipra, and Boa~rd v. VanHoesen, s·upra, which excerpts have 
already been set out herein. A brief summary of the pro-
visions of the Charter of the water company is given after 
which the Court says : 
"Tried by what the authorities cited pronounce to be a 
public service, it would be difficult to conceive of a charter 
falling more entirely short of the requirements. There is 
nothing to indicate that the power obtained under it is to be 
employed directly for the public use. Any sort of manu-
factory may be set up under it, and the company is not oblig·ed 
in any manner to carry it on for the benefit of the locality, 
or of the State at large. All of its works, property and 
product are under its exclusive dominion to do with as it 
pleases. There is nothing mandatory in the act. The co'ln-
pany is not bownd to any service to the public at all. It ccvn 
sell all of its w-ater to on.e person; in short, it ca.n 'make and 
enter into contracts of every sort and kind with any individ-
·ual, firm, association, corpora.tion-private, public, or rnu-
nicipal.' After condemning a supply of water and taking 
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all the land it desired, it could use it all in its own manufac-
turing business. Under the charter, the private use of the 
property, sought to be condemned is dominant and the public 
use, if any, merely incidental. .Any use of the property by 
the public may be gainsaid, denied or withdrawn by the com-
pany at its will and pleasure." (116 Va. 147-148). 
And later the Court adds: 
"Because the legislature has assumed to grant the right 
of eminent domain, and the grant has been accepted, it does 
not follow that the plaintiff in error is a public service cor-
poration. The legislature cannot make a use public by de-
claring it to be such. The question at last is whether the de-
dared uses are in law public uses, and that is a question 
which the courts must determine. lliiller v. P1tlaski, 109 Va. 
13·7, 63 S. E. 880, 22 L. R. A. (N. S.) 552. 
''It is argued that the Norfolk County Water Company has 
11ever done anything but a public service, has never used 
it~ water supply for its own or any other private purpose, 
but has devoted the whole to the use of the public generally. 
The status of a compo;ny as a public service corporation, 
with the power of conde·mnation, must be ·determined not by 
1.vhat it act~tally does, or intends to do, but by what its char-
ter prescribes it 'must do by way of p1.t·blic duty. If the use 
the company has been making and intends to make of its 
property is to determine its right to exercise the power of 
eminent domain, then np grant of power at all from the leg-
islature would be necessary. The claimant would only have 
to set up his past dealings with his property and avow his 
good intentions for the future, to entitle him to take his 
n~ig-hbor's property ag-ainst his will. Such a view is ob-
Yi ously inadmissible.'' ( 116 Va. 149). 
In answer to the contention that certain language used in 
rl Ptet v. Vinton-Roa;noke water Co., supra, implied that all 
water companies in the State possessed the power of eminent 
domain, the court said : 
''This lang-uage of the court was used in a case where no 
question was :caised as to the power of the company to ac-
quire by condemnation property for use in supplying the 
town of Vinton and the inhabitants thereof with water. The 
company had the right under its charter to furnish water to 
the town of Vinton, and to such persons, partnerships and 
corporations residing and doing business therein, and in the 
neighborhood thereof as might desire to use the same and 
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the sole question involved was the extent of the territory 
the company had the right to cover in supplying 4 water under 
the language, ''in the neighborhood thereof.'' The court 
was not passing upon a charter 'where the incorporators were 
cha1·ged wit"/~, no duty to render the public any service, and 
it was not intended that the utterance mentioned should be 
taken in the comprehensive sense assigned to it. The lan-
guage of the court must be read in the light of the facts dealt 
with. The court did not mean that all water supply com-
panies, without regard to their natures, whether private or 
public, 'vere made public service corpo1~ations by the statute, 
but it meant that aU wate·r s~tpply con~panies ha.ving valid 
charters i1nposing up01l the1n the duty to supply the pu.blic 
'U'ith water were 1nade public service co,rpora,tions, and that 
all such public service corporations had the right of con-
demnation." (116 Va. 151). 
The holding was against the power of the Company to 
condemn. 
Boyd v. C. C. Ritter Lumber Co., 119 Va. 348; 89 S. E. 273; 
1917 A. L. R. A. 94, was decided by this Court on June 22, 
19!6. It grew out of an effort of the lumber company to 
condemn Boyd's land for the purpose of contracting a tram-
road to haul the Company's logs and lumber. An Act of 
the General Assembly authorized such a proceeding. Mter 
again approving the general principles announced in Falls-
burg, etc., Company v. Alexander, supra, and stating the 
language of the Act itself, the Court says : 
''So that it is apparent from the whole scope of the act 
that it contemplates or makes possible the condemnation of 
private property for private purposes, in that it does not 
provide for a definite and fixed use by the public of the con-
templated tramroad, etc., over the .land authorized by the act 
to be condemned, whereby the private benefit too clearly 
dominates the public interest to ·find constitutional authority 
for the exercise of the power of eminent don1ain, and is the 
equivalent of taking private property for a private usc, 
against the will of" the owner which cannot be done in any 
case. The constit'ltrtionality of the act is to be determined, 
not only by 'What may be attempted to be done. in a particular 
case, but 'What 'may be done p1u·s'lta.nt to the tenns of the act. 
"Judge Cooley,' in his work on Constitutional Limitations, 
p. 654, says: 'The public use in1plies a possession, occupa-
tion and enjoyment of the land by the public at large, or by 
public agencies; and the due protection to the rights of pri-
vate property will preclude the government from seizing it 
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in· the hands of the owner and turning it ov:er to another on 
vague grounds of public benefit to spring from a more profit-
able use to which the latter may devote it.' '' ( 119 Va. 356-
357). 
And later the Court says: 
''Prior to the adoption of our present Constitution, the 
legislature of Virginia had the power to incorporate public 
service and public utility corporations, and to grant to them 
in a proper case the right of eminent domain. Every power 
could then be conferred upon a corporation at the time of 
its incorporation that can now be conferred, either by its in-
corporation by the State Corporation Commission, under the 
Ia.ws now existing, or by laws that may be subsequently en-
acted by the General Assembly. But, as the learned counsel 
in this case contend, if the power was not vested in the legis-
lature to declare what is and what is not a public use, before 
1 he adoption of the new Constitution, it has certainly not 
acquired that power since that time, and it cannot do, by 
means of a general statute, at this time what it could not 
do before. The same constitutional limitations that hedge.d it 
about then control it now, and it can no more confer upon 
private corporations and individuals the right of eminent 
domain at this time, under the g·uise of a public act, than it 
could grant such right directly to the1n by private act before 
the creation of the State Corporation Commission, and the 
transfer to it of po,vers that formerly were held by the leg-
islature." (119 Va. 363-364). 
And after citing and quoting with approval from Miller v. 
Town of Pu,laski, supra., and N o1·folk Cottnty Water Company 
v. Wood, supra, the Court says: 
"Before a company can exercise the power of eminent do:.. 
1nain, the general public must have a definite and fixed use 
of the property to be conde~ned, a use independent of the 
private person or private corporation in whom the title of 
the property, when condemned, will be vested-a public use 
u:hich cannot be defeated by such private o1.vner, but which 
public use continues to be guarded and controlled by the ,gen-
eral publ-ic throu,qh laws passed by the legislatures. The ,qen-
crral public must have the ·ri,qht to a certain definite use of the 
private properly on, tern'tS and .for purposes fixed by law, 
Cind the owner of the property 'fi7,1(,St be compelled to permit 
the ,qenet·aJ, 11ublic to enjoy it. The public must have a leg-al 
right to the use of the property which cannot be gainsaid, 
denied or withdrawn by the owner." (119 Va. 366). 
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After pointing out the many respects in which the Act 
failed to guarante<~ to the public the use of the tramroad 
contemplated in the proceeding, the opinion. concludes as 
follows: 
''Our own decisions which have been cited above are in 
<t«~ord with the great weight of authority. Both the decided 
cases in other jurisdictions and the text-,vriters hold that 
where the property to be conde1nned is to come under the 
c:ontrol of private persons or corporations, three qualifica-
tions are necessary to impose upon it such a public use as 
would justify its being taken, viz.: 
1. The use which the public is to have of the property 
must be fixed and definite. .The gene1·al p~tblic must have 
a ·right to a certain definite use of the private property on 
terms and for charges fixed by law; and the owne-r of the 
p·rope:rty m·ust be cotnpelJled by la;w to per·mit the getieral· 
pu.blic to enjoy it. 
2. The use of the property by the public must be a sub-
t;tantially beneficial one, which is obviously needed for the 
public, and which it could not do without, except by suffer-
ing great loss or inconvenience. 
3. The necessity for condemnation must be obvious. It 
1nust obviously appear from the location of the property or 
from the character of the use to which it is to be put that 
the public could not, "ithout great difficulty, obtain the use 
of this or other land which would answer the same general 
purpose, unless it be condemned; and in such case the court 
will judge of the necessity for condemnation Thus the pub-
lic use is all-important. There must be an imperious public 
need. There must be a plain public use in vie,v. The ap-
plication presented to the court for condemnation is the basis 
of the proceeding, and it must plainly and affirmatively show 
the existence of a public need and public use. Because the 
legislature has assumed to grant the right of eminent do-
main, and the grant has been accepted, it does not follow that 
the grantee is a public service corporation. The legislature 
cuunot make a use public by declaring it to be such. The 
question is whether the declared uses are in law public uses, 
and that is a question which the courts must determine. Al-
though not forbidden by the Constitution of this State, the 
legislature cannot authorize the taking of private property 
for private use, as it is contrary to the fundamental princi-
ples of a republican government. .A 'ttse to the public must 
be fixed and definite. It must be one in ~vhich the public, as 
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s1wh, has an, inte1·est, and the tern~s and manner of its enjoy-
·rnent m,ust be within the control of the State, independent of 
the ri,qhts of the private owner of the property appropriated 
to the use. The 1tse of the property cannot be said to be pu,b-
Zic if it can be gainsaid, denied, or withdrawn by the owner. 
1'he public use must do1ninate the private gain." (119 Va. 
369-370). 
The lower Court sustained the condemnation. This Court 
reversed it. 
City of Riohnwnd v. Carneal, 129 Va. 388; 106 S. E. 403; 
14 A. L. R. 1341 was decided by this Court on March 17, 1921, 
and that opinion cites with approval JJliller v. Pulaski, supra, 
Jeter v. Vinton Water Co., sttpra, Boyd v. Ritter Lumber Go., 
.supra, and Fallsburg, etc., Co. v. Alexa1~der, supra. The 
opinion further says : 
. ''In School Board v. Alexa·nder, 126 Va. 407, 412-13, 101 
S. E. 349, 351, it is said: 'The taking of private property, 
however, is a matter of serious import and is not to be per-
Initted except where the right is plainly conferred and the 
manner of its exercise has been strictly followed. There 
must be no doubt or uncertainty about the existence of the 
power. If it is not plainly conferred, it does not exist. The 
State may grant the po,,rer g·enerally to condemn any prop-
erty for a public use, or it may place such restrictions upon 
the power, the manner of its exercise, or the character of 
the property, that may or may not be taken as it pleases, 
and when such restrictions are imposed, they must be obeyed. 
lf the limitations or restrictions involve public inconvenience, 
or retard the progress of public improvements, the remedy 
is an appeal to the legislature. They cannot be removed by 
judicial construction. The courts cannot enlarge a power 
which the legislature has restricted. Charlottesville v. Ma;ury, 
96 Va. 3R3, 31 S. E. 520; A. & F. R. Co. v. A. & W. R. Go., 
75 Va. 780. 40 Am. Rep. 7 43. It is said that, in the construo-
t·ion of sta.tutes conferrin,q the power of eminent domain, 
ever~! reasonable doubt is to be solved ad·versely to the right; . 
that the affirmative must be shown, as silence is negation; 
and that unless both the spirit and letter of the statute clearly 
confer the power, it ca1mot be exercised. Fertilizing Co. v. 
Hyde Park, 97 U. S. 659, 666, 24 L. Ed. 1036; Providence, 
etc., R. Co. v. Petitioner, 17 R. I. 324, 21 Atl. 965, 972; Li,qare 
v. Chicago, 1il9 Ill. 46, 2R N. E. 934, 32 _J\.m. St. Rep. 179". 
(]29 Va. 397-398). 
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And later: 
''In a still more recent case, decided June 21, 1913, it was 
held that private property cannot be taken ostensibly for a 
public use and then diverted to a private use, and that legis-
lation so designed or framed as to permit such a result is 
invalid. Salisbury Land & Irnp. Co. v. C'onvrnonwealth, 215 
Mass. 371, 102 N. E. 619, 46 L. R. A. (N. S.) 1196.'' (129 
Va. 403). 
In Nichols v. Central Virgin·ia Po·wer Co., 143 Va. 405; 130 
S. E. 764; 44 A. L. R. 727, decided on November 12, 1925,. 
Fallsburg, etc., Co. v. Alexander, sup1·a, was again cited and 
quoted from with approval. 
We believe that the line of cases which we have quoted from 
at some leng-th clearly demonstrates that in Virginia at least 
in order to constitute a "public use" such as will justify the 
exercise of the power of .eminent domain, these things must 
be true: "The use which the public is to have of the prop-
erty must be fixed and definite. The general public must 
have a right to a certrun definite use of the property on 
. terms and for charges fixed by law; and the owner of the 
property tnust be compelled by law to permit the general 
public to enjoy it.'' 
We realize that nearly every case we have cited involves 
the effort of private corporations to condemn property. We 
submit however that in this case the City of Danville stands 
in the position of a private corporation. In the conduct of 
its public utilities, its water, gas and electric plants the City 
of Danville is functioning in its p~ivate or proprietary ca-
pacity a:nd not in its public or governmental capacity. 
''The general rule is that a municipality, in constructing 
or in operating its municipal plant, acts in a business, 
proprietary or individual capacity rather than in a le~isla­
tive or governmental capacity''. (5 McQuillen Mun. vorp. 
61). 
The Supreme Court of Ohio has said in Travellers' Insur-
anc_e. Company of Hartford v. Yillage of Wadsworth, 1091 
Oh1o 440; 142 N. E. 900: . 
''The court is of the opinion that the board of trustees had 
such power for the following reasons: 
''First: Because under the Constitution and general law 
the city was acting in a proprietary capacity in running the 
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electric power and lig·ht plant, and hence the board of trus-
tees was empowered to act with regard to the plant as a pri-
vate business man would act in the conduct of his business. 
"Second: Because section 4361 expressly authorizes the 
protection, not merely of the plant and the works, but of the 
public utility. 
''That the municipality in operating an electric light plant 
is functioning through its proprietary powers, and that in 
the managment of such a plant municipal officers are vested 
with broad discretion and authority, is established in this 
::;tate. Bu,tler v. Karb, 96 Ohio St. 472, 117 N. E. 953, the first 
paragraph of the syllabus of which case reads: 
" 'Municipalities of the state are authorized to establish, 
1uaintain, and operate lighting, power and heating plants and 
furnish the municipality and the inhabitants thereof light, 
power, and heat. The powers thus conferred are proprietary 
in their character and in the management and operation of 
such plant n1unicipal officials are permitted wide discre-
tion.' 
''Since the village is acting in a proprietary capacity in 
running the plant, the question next rises how it may ex.-
ercise these proprietary powers. Under the Ohio statutes 
. a n1unicipality is nowhere prohibited from taking out lia-
bility insurance, so that any prohibition against making such 
a contract through its properly authorized officers must be 
inferred from the statutes above given, or from the nature 
of the power exe~cised. With regard to the. exm·cise of 
proprietary powers the ·rule is that when exe1·cisin,q those 
powers the 'municipality 1nay act as 'WOUld an individual o1· 
pri·va.te corporation. This is the general rule upon the sub-
ject. 
'
1 When a 'municipality is engaged in 01Jerating a municipal 
plant ~tndet· an anthority .Qra-nted by the general law, it acts 
in a business capacity, and stands upon the sa-1ne footing as a 
fJriva.te ind·i1Jidual or business corporation similarly situated. 
P(n~d, Public Utilities, 11; 4 J\1:cQuillin on Municipal Cor-
porations 1801; 3 Dillon on Municipal Corporations (5th 
Ed.) 1303; H(}le'lza Consol. Water Co. v. Steele, 20 Mont. 1, 
49 Pac. 382, 37 L. R. A. 412; Henderson v. Young, 119 Ky. 
224, 83 S. W. 583; Omaha lVater Co. v. On~aha, 147 Fed. 1, 
77 C. C. A. 267, 12 L. R. A. (N. S.) 736, 8 Am. Cas. 614; 
Da1;oust v. City of Alameda, 149 Cal. 69, 84 Pac. 760, 5 L. R. 
A; (N. S.) 536, 9 Ann. Cas. 847, 20 Am. Neg. Rep. 7; 
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TVestern Sav. F·ltnd Soc. v. City of Philadelphia, 31 Pa. 175, 
72 Am. Dec. 730; Indianapolis v. Indianapolis Gaslight & 
Coke Co., 66 Ind. 396. 
"This position is supported by the weight of authority. 
''In Bntnim v. Pottsville lVater Co., 9 Sad. (Pa.) 483, 12 
Atl. 855, the Suprmne Court of Pennsylvania says : 
" 'In separating· the two powers, public and private, regard 
rrmst be had to the object of the Legislature in conferring 
them. If granted for public purposes, exclusively, they be-
long· to the corporate body in its public, political or municipal 
character. But if the grant was for purpos'es of private ad-
vantages and emolunHmt, although the public may derive a 
common benefit therefrom, the corporation quoad hoc is to 
be regarded as a private company. It stands upon the same 
footing as wo~tld any individ~w.l o1· body of persons, upo'rt 
whom the like special franchises had been conferred.' 
''To the same general effect are Illinois Tntst & Savings 
Ba;nk v. City of Arkansas City, 76 Fed. 271, 22 C. C. A. 171, 
34 T_J. R. A. 518; 8outhe1·n Bell Telephone & 1'eleg1·aph Co. v. 
Mobile (C. C.) 162 Fed. 523; City of Winona v. Botzet, 169 
Fed. 321, 94 C. C. A. 563, 23 L. R. A. (N. S.) 204; and Muncie 
Natural Gas Co. v. JJfuncie, 160 Ind. 97, 66 N. E. 436, 60 L. R. 
A. 822. 
"In Antb·ews v. City of So~tth Haven, 187 1t.1:ich. 294, 153 
N. W. 827 L. R. A. 1916A, 908, Ann. Cas. 1918B, 100, the 
court held thllt it would not interfere 'with any reasonable 
exercise of the implied powers to operate such plants in a 
business way and as any private corporation could or would'. 
"See also, Fretz v. City of Edmond, 66 Okl. 262, 168 Pac. 
800, L. R. A. 19180, 405, the second paragraph of the sylla-
bus of which reads : 
" '~Iunicipal corporations in operating a water plant ex-
ercise business and administrative functions, rather than 
those strictly governmental in their nature, and in the exer-
cise of su,ch functions are governed largely by the sa1ne 1~ules 
ctpplicable to individuals or pr-ivate corporatiC'nB engaged in 
the s011ne business.' '' (142 N. E. pp. 901-902.) 
The Kentucky Court in Henderson v. Young, 119 l{y. 224; 
83 S. W. 583 said: 
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''In the management and operation of its electric plant a 
city is not exercising its governmental or legislative powers 
but its business powers, and may conduct it in the manner 
which promises the greatest benefit to the City and its in-
habitants in the judgment of the City Council; and it is not 
within the province of the Court to interfere with the rea-
sonable discretion of the Council in such matters.'' 
The Pennsylvania Court in B,ru1wnt v. Pottsville Water 
Cornpany, 9 Sad. (Pa.) 483; 12 Atl. 855, said: 
· ''A municipal corporation which supplies its inhabitants 
with gas or water does so in its capacity of a private corpora-
tion and not in the exercise of its powers of local sovereignty 
* :~~o * In separating the two powers-public and· private re-
gnzd must be had to the object of the legislature in conferring 
them. If granted for public purposes exclusively they be-
long to the corporate body in its public, political or municipal 
character; but if the grant was for purposes of private aq~ 
vantage and emolument, though the public may derive a com-
nlon benefit therefrom the corporation quoad hoc is to be 
regarded a.s a private company. It stands upon- the same 
footin,q as any individual or body of persons upon whom like 
special franchises ltad been confe.1·red." (12 Atl. 856). 
The Circuit Court of Appeals for the Eighth Circuit in 
Ornaha Water Company v. City of Omaha et al. (C. 0. A. 8, 
.June 15, 1906) 14 7 Fed. 1 has said : 
''A city has two classes of powers, the one legislative or 
governmental, by virt1,1e of 'vhich it controls its people as 
their sovereign, the other proprietary or business by means 
of which it acts and contracts for the private advantage of 
the inhabitants of the city and of the city itself. In the ex-
ercise of powers which are strictly governmental or legisla-
tive the officers of a city are trustees for the public and they 
may n1akc no grant or contract which will bind the munici-
pality beyond the terms of their offices because they may 
not lawfully circumscribe the legislative powers of their suc-
cessors. But in the exercise of the business powers of a 
city, the municipality and its officers are controlled by no 
such rule and they may lawfully exercise these powers in 
the same way and in their exercise the city will be governed 
by the same rules which control a private individual or a 
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business co'rporation under like circunz.stances. In contract-
ing for the construction or purchase of waterworks to supply 
itself and its inhabitants with water a city is not exercising 
its governmental or legislative, but is using its business or 
proprietary, powers. The purpose of such a contract is not 
to govern its inhabitants, but to obtain a private benefit for 
the city and for its denizens. Illinois Tr·ust db Sav. Bank v. 
A1·kansas City, 22 C. C. A. 171, 182, and cases there cited, 
76 F~~- 2_71, 292, 34 L. R. A. 518." (147 Fed. page 5}. 
The Supreme Court of North Carolina in Bolmes v. City 
of PaY'etteville, 197 N. C. 740, 150 S. E. 624, said: 
•' The dual capacity or twofold character possessed by 
n1unicipal corporations is governmental, public, or political, 
and proprietary, private, or quasi private. In its govern-
mental capacity a city or town acts as an agency of the state 
for the better government of those who reside within the 
corporate limits, and in its private or quasi private capacity 
it exercises powers and privileges for its own benefit. Scales 
v. TVinston-Salem, 189 N. C. 469, 127 S. E. 543. 'In its pro-
prietary or private character the theory is that the powers are 
supposed not to be conferred, primarily or chiefly, from con-
siderations connected with the government of the state at 
large, but for the private advantage of the compact community 
which is incorporated as a distinct legal personality or cor-
porate individual; and as to such powers. and to property ac-
quired thereunder, and contracts made with reference thereto, 
the corporation is to be regarded quoad hoc as a private cor-
poration, or at least not public in the sense that the power 
of the L~gislature over it or the rights represented by it are 
omnipotent.' 1 Dillon (5th Ed.) 109, . quoted in A.r;b~try v. 
Albemarle, 162 N. G. 247, 253, 78 S. E. 146, 149, 44 L. R. A. 
(N. S.) 1189." (150 S. E. 626). 
The Supreme Court of Indiana in City of Logansport v. 
P1~blic Service Commission., 202 Ind. 523; 177 N. E. 249; 
said: 
''.A city in the operation of an electric light utility· selling· 
service to the public, acts in its private business capacity and 
not in its public g·overnmental capacity, regardless of 
whether its power to .so act is inherent, implied, or is granted 
by ·statute The dual capacity or twofold character possessed 
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by municipal corporations is: (1) Governn1ental, public, 01· 
political: and (2) proprietary, private, or quasi private. In 
its governmental capacity a city or town acts as an agency for 
the state for the better government of those who reside within 
its corporate limits, and in its private or quasi private ca-
pacity it exercises powers and privileges for its own benefit. 
Holmes v. F'ayetteville (1929) 197 N. C. 740, 150 S. E. 624, P. 
U. R. 1930A, 369, 373; Scales v. lVinston-Salem (1925) 189 N. 
C. 469, 127 S. E. 543. When a municipal corporation engages 
in an activity of a business, rather than one ·of a govern-
mental nature, such as the supply of light or water or the 
operation of a railroad which is generally . engaged in by 
individuals or private corporations, it acts as such corpora-
tion and not in its sovereign capacity. America;,., Aniline 
P·roducts, Inc. v. Lock Haven ( 1927) 288 Pa. 4~0, 135 A. 726, 
50 A. L. R. 121; P. U. R. 1927D, 112; N.Y., etc., Power Co. v. 
City of New Y o1·Jc (1927) 221 App. Div. 544, 224 N. Y. S. 
564 P. U. R. 1927E. 788; and a city operates its municipally 
owned utility plant in its proprietary capacity as a private 
enterprise subject to the same liabilities, limitations, and 
regulation as any other public utility, Mapleton v. Iowa Pu,b. 
Ser. Co. (1929) 209 Iowa, 400, 223 N. W. 476, 68 A. L. R. 993, 
P. U. R. 1929B, 359." (177 N. E. 252). 
In Childs v. CitJJ of Oolun~bia, 87 S. C. 566; 70 S. E. 296; 
1.~4 L. R. A. (N. S.) 542; The South Carolina ·Court has held 
that where a municipality operates a waterworks and furn-
islH3S water to non-residents it does not assume to such non-
residents the relation and duties of a public service corpora-
tion. The Court says : 
''Assuming that the city authorities had the power to con-
tract with the plaintiff to furnish water for his residence and 
other houses, and that the duty devolves on them of con-
tracting for the sale of any excess of the city's water supply 
beyond the municipal needs and the needs of its inhabitants, 
it is nevertheless, perfectly obvious that the duty to sell the 
excess of its water supply did not import an obligation to 
make a contract with any particular person at a reasonable 
price; but, on the contrary, did import an obligation to sell 
its surplus water for the sole benefit of the city at the highest 
price obtainable. It was a duty not owed to outsiders, but 
exclusively to inhabitants and taxpayers of the city. It fol-
lows that the plaintiff as a mere non-resident had no rights 
'vhatever against the city, except such as he may have 
acquired by contract. In other words, the city was under no 
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public duty to fzu·nish water to the plaintiff at reasonable 
ra.tes or to furnish it at all, and to obtain the injunction the 
plaintiff must show that the city is about to violate its con-
tract with him." (70S. E. 298). 
It is believed that there is no dissent from the proposition 
that a municipality operates a public utility in its private or 
proprietary capacity. In addition to the foregoing, we cite a 
few of the many cases so holding: 
Dava;nst v. City of Al(}JJnada, 149 Calif. 69; 84 Pac. 760; 5 
L. R. A. N. S. 5_36; 9 Ann. Cas. 847; 20 Am. Neg. Rep. 7 .. 
lVesten~ Savings Fund Society v. City of Philadelphia, 
31 Pa. 175; 72 Am. Dec. 730. 
City of Winona v. Botzett, 169 Fed. 321; 94 C. C. A. 563, 
23 L. R. A. N. S. 204. . 
Mapleton v. Iowa Service Corp., 209 Iowa 400; 223 N. W. 
476; 68 .A. L. R. 993. 
Stanley v. Inhabitants of Town of Sangerville, 119 Mo. 26; 
109 Atl. 189; 9 A. L. R. 348. 
Springfield ·Gas amd Electric Co. v. Springfield, 292 lll. 
236; 126 N. E. 739; 18 A. L. R. 929. 
We insist that in the ownership, maintenance and operation 
of its utilities the City of Danville acts in its private or 
proprietary capacity, possessed of tlw same power, rights and 
liabilities as a private individual or corporation has when 
acting under like circumstances. No more and no less. 
The next question is how is the City of Danville controlled 
or regulated in the n1aintenance or operation of its electric 
plant. The answer is that there is an entire absence of a 
sort of control by the State or any agency thereof over the 
utilities owned and operated by said City. The whim and 
caprice of the City Council is supreme. 
Under Section 151 of ... 1\rticle XII of the Constitution of 
Virginia the term ''corporation'' as used in that Article does 
not by the specific language of the section include municipal 
corporations. This is the Article which sets up the State 
Corporation Commission and vests it with power to regulate 
and control private corporations engaged in public service. 
Title 36 of the Code of Virginia, which includes Chapters 
152-161A, is headed "Concerning Public Service Corpora-
tions". It includes substantially all of the regulations deal-
ing with such corporations. By the terms of Section 3881 
of Chapter 152 municipal corporations are specifically ex-
cluded from consideration under the term, "public service 
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corporations", but "gas, pipe line, electric light, heat, power 
and water supply companies'' arc included. 
Chapter 160 of the Code, including Sections 4058-4073H, is 
l1eaded "Heat, Power, Light, Electric Railway, Cold Storage, 
Viaduct, Conduit, Bridge, Gas and Water Companies", and 
contains the regulations applying to such companies. By Sec-
tion 4066 provision is made for the control over rates and 
service of such companies by the State Corporation Com-
mission. But by the terms of Section 4067 municipalities 
are expressly excluded from the operation of this Chapter. 
Section 3716 is the Section conferring the general powers 
on the Corporation Commission to control public service cor-
porations, but the Section specifically limits such powers to 
public service corporations, such as are defined in Section 
3881. We have already seen that by that Section, Municipal 
Corporations are specifically excluded from the definition. 
Thus, as we have seen, both the Constitutional Convention 
and the General Assembly have, with apparent painstaking 
care, failed and refused to exercise any control whatsoever 
over a utility operated by any municipal corporation in Vir-
ginia. Unless limited by charter provision, the entire au-
thority to own and operate such utilities and the sale limita-
tions on such operations are found in Section 3031 of the 
Code. Danville has no such charter provision. 
An examination of that Section discloses the fact that the 
General Assembly has there conferred the power on munici-
palities to own, maintain and operate such utilities, and to 
acquire by purchase, condemnation or otherwise such land 
as may be necessary for such purposes. No condition of any 
sort is imposed. No requirement as to rates or service is 
made. 
No limitation is imposed as to the territory within which 
the plants may be erected or ,vithin which service may be 
supplied. So far as the law is concerned, the City of Danville 
may own and operate a utility for the purpose of serving citi-
zens of Patrick County or Mecklenburg County exclusively. 
Its rates for such service may be just what the will of the 
Council may direct. Such rates may be 50% of the rate 
charged by a private power company operating under like con-
ditions. They may be 200% of the rate charged by such 
private company. So far as the statute or any regu.lation 
imposed by the law of ,Virginia is concerned, the City may 
serve John Doe and deny service to his neighbor, Richard 
Roe, or it may serve John Doe for one dollar per month and 
charge Richard Roe one hundred dollars per month for the 
same service. We challenge Counsel for the City to point 
to a line or word in the Statute law of Virginia whereby the 
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State undertakes to exercise the slightest control over the 
maintenance and operation of the Danville utilities. 
If we have correctly stated the la'v with reference to this 
branch of our argument, we find ourselves in this situation. 
The City of Danville, under authority of Section 3031 of the 
Code,. has acquired and maintained and now proposes to 
enlarge and extend its electric light plant. Under the pro-
visions of that Section it may do so without limit upon or 
control of the customers it chooses to serve. It may confine 
its service to its own citizens and deny all others. It may 
confine its service to those who are not its citizens and deny 
its citizens. It may continue its present policy of serving 
5%· .of its output to non-residents and 95% to residents. It 
may reverse that policy and serve 5% to residents and 95% 
to non-residents. It has declared by formal ordinance that it 
proposes to serve both inhabitants and customers. It may 
supply service for twenty-four hours in the day or for one 
hour in the day as its Council may see fit to determine. Th~ 
public (by which we mean certainly those customers residing 
outside of the City and probably those residing inside of the 
City) have no right of use in the utility which cannot be 
gainsaid or denied by the owner. The public is not entitled 
by virtue of existing law to use of the utility as a. matter 
of right and not of favor under conditions and rates pre-
scribed by law. We say that the City of Danville is in exactly 
the same position as a private power company would be if 
operating in Virginia without any control over its rates or 
service by an agency of the State. We say that such a use 
of your petitioner's property by the City of Danville is ob-
viously a private use, and that to permit the City to take the 
property of your petitioner for such a use by the exercise of 
the power of eminent domain 'vould violate every principle 
of sound public policy. 
If it be said that to hold with your petitioner in this con-
tention would offer a serious obstacle to. the operation of 
public utilities by municipalities in this State, we deny it. 
We can see no sound reason why a municipality, operating 
a public utility, should hesitate to submit the question of its 
rates and service to a. judicial body, such as the State Cor-
poration Commission. Private power companies owned by 
stockholders have been compelled to do so. Why should com-
panies owned by the citizens of respective communities, per-
forming the exact service that the private companies per-
form, be -exempt from such a condition T This question takes 
on additional emphasis 'vhen the owners of the Danville plant 
seek to invoke the harsh and extraordinary power of eminent 
domain against a citizen of District of Columbia owning land 
l_ ----
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in a County remote from Danville, with apparently no op-
portunity to enjoy a.ny of the facilities to be afforded by the 
construction of the Pinnacles Power Plant. 
It is insisted that if the clear principle underlying a.nd 
running all through the Virginia cases we have referred to 
is to be followed, this Court must hold that the use to which 
the City proposes to put the property it seeks to take from 
your petitioner is a private use; that in consequence thereof 
the City possesses no power of eminent domain with respect· 
thereto, and that, therefor.e, the proceeding to condemn your 
petitioner's land must fail. 
CONCLUSION. 
For the foregoing reasons your petitioner respectfully prays 
that he may be awarded a writ of error and supersedeas to the 
order aforesaid, and that said order may be reversed and set 
aside and judgment rendered in favor of your petitioner 
and/or a new trial be awarded your petitioner .. 
Your petitioner adopts this petition as his opening. brief. 
Your petitioner avers that on September 8th, 1936, a copy 
of this petition was delivered in person to Honorable A. 1\L 
Aiken, City Attorney for the City of Danville, who, as such, 
represented said City in the trial court. 
Your petitioner requests that his Counsel may be permitted 
to supplement this written petition by oral argument of the 
reasons for reviewing the order complained of. 
Respectfully submitted, 
R. E. WOOL WINE, 
Stuart, Virginia, 
CARTER AND WILLIAMS, 
Danville, Virginia, 
MARGARET L. CARTER, 
Danville, Virginia. 
HARRY L. LIGHT, 
By Counsel. 
Counsel for Petitioner. 
I, John W. Carter, Jr., an Attorney practicing in the 
Supreme Court of Appeals of Virginia, do certify that in my 
opinion there is error in the order a.nd judgment complained 
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of in the foregoing petition, and that said order and judg-
ment should be reviewed and reversed. · 
JNO. W. CARTER, Jn. 
Received Sept. 9, 1936. 
M. B. WATTS, Clerk. 
November 19, 1936. Writ of error awarded by the court. 
Bond, $300. 
1\L B. W. 
RECORD 
VIRGINIA: 
To the Honorable Circuit Court of Patrick County, Virginia: 
Your petitioner, the City of Danville, a municipal corpora-
tion of Virginia, respectfully represents that under the laws 
of the Commonwealth of Virginia it is authorized to condemn 
land and other property or any estate therein for its uses; 
that it has by offering Harry L. Light $100.00, made a bona fide 
effort to agree, but because of inability to agree upon the 
price with the owner, it cannot agr€€ on terms of purchase 
with the person entitled to the land hereinafter mentioned, 
which is wanted to be taken and used in the construction and 
maintenance of its proposed hydro-electric plant to be con-
structed at what is known as the Pinnacles of the Dan River 
in Patrick County, ,Virginia; that tl1ere is herewith filed in 
the Clerk's Office. of this Court, marked Exhibit 1, a plat of 
the survey and a description of the land, which is sought to 
be condemned; that there is also filed herewith in the Clerk's 
Office of this Court, marked Exhibit 2, a memorandum show-
ing the name and residence of the owners of such land which 
is sought to be condemned; that the said plat and memoran-
dum marked Exhibits 1 and 2 are made a part of this petition; 
that the interest or estate intended to be taken in the land 
mentioned in said plat is a title in fee simple, with the ex-
ception of the water and riparian and mineral rights, which 
are not owned by the owner of the fee simple title to the 
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land; that the material facts upon which the application for 
the appointment of commissioners is based, are as follows: 
That the City of Danville is to construct a hydro-electric 
plant at the Pinnacles of the Dan to be used as· a 
page 2 ~ municipal power plant to serve its inhabitants with 
electric energy, under the authority of the laws of 
Virginia; that the land described in Exhibit 1 is necessary 
and essential to the construction of the proposed plant; that 
the said city has already arranged to acquire all of the water 
and riparian rights in Dan River that flows through the said 
land; that it needs this land for construction purposes in 
that its engineers and labor will be forced to go all over 
this land, which is really nothing but a mountain gorge for 
construction purposes and, as already stated, is absolutely 
necessary and essential for the proposed development. 
WHEREFORE, your petitioner prays for the appointment 
of the commissioners as provided by law to ascertain what 
will be a just compensation for the land proposed to be con-
demned for its uses, and to award damages, if any, resulting 
to the adjacent or any other property of the owner or to the 
property of any other person beyond the peculiar benefits 
that will accrue to such properties respectively from the con-
struction and operation of the city's works. 
CITY OF DANVILLE, 
By HARRY WOODING, Mayor. 
State of Virginia, 
City of Danville, to-wit: 
This day Harry Wooding personally appeared before me, 
G. I-I. Tunstall, a notary public in and for the city and state 
aforesaid, in my city aforesaid, and made oath that he is 
the mayor of the City of Danville, whose name is signed to 
the above petition by him; that the matters and things stated 
in the foregoing petition are true. 
Given under my hand December 3rd, 1935. 
page 3 ~ 
(Notarial Seal) 
G. H. TUNSTALL, Notary Public. 
My commission expires March 1, 1936. 
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EXHIBIT 1. 
That certain parcel of land in Patrick County, Virginia, 
bounded as follows : ''Beginning at Thomas W. Stanley's 
and ~ight 's corner rock thence S. W. 10 poles to Thomas W. 
Stanley's corner stone near Brown's grave S. 1 W. 33 poles 
and with a line fence to a chestnut s. 25 w. 28 poles to a 
double maple off S. 57 W. 40 pol.es to the fork of the Haunted 
Brarich down the same as it meanders to Dan River, thence 
up the river as it meanders to a dogwood standing about 
35 yards from the river and about 50 yards below the Big 
Falls S. B. Vipperman's corner, thence with his line to a 
chestnut thence further with a line to a cherry tree and fur-
ther with his line to a poplar, thence to a locust in or near 
Light's line with Light's line to the beginning being the same 
property conveyed to the Rosslyn Lumber Company by G. W. 
Keith, recorded in Deed Book 38 at page 461, and being tract 
No.3 on the map of the Pinnacles hydro-electric development 
made by the electric department of the City of Danville. 

' ... : 
'-
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page 5 ~ EXHIBIT 2. 
The name and address of the· tenant of the freehold of 
the 'property herein sought to be condemned .is as follows: 
Harry L. Light, 3929 Huntington Avenue, N. W., Wash-
ington, D. C. 
NOTICE. 
To: Mr. Harry L. Light, 
3929 Huntington Avenue, N. W., 
Washington, D. C. 
You are hereby notified of the intention of the City of 
Danville, a municipal corporation of Virginia, which is au-
thorized by the laws of the Commonwealth of Virginia, to 
condemn land and other property for its uses, to apply, and 
that it will apply at 10 :00 A. M. o'clock on the 18th day of 
December, 1935, to the Circuit Court of Patrick County, Vir-
ginia, or to the Judge thereof in vacation, at the office of 
Judge J. T. Clement in Chatham, Virginia, for the appoint-
ment of commissioners to ascertain what will be a just com-
·pensation for the land which is proposed to be condemned 
for the uses of the City of Danville, and to award the dam-
ages, if any, resulting to the adjacent or other property of 
the owner or to the property of any other person beyond 
the peculiar benefits that will accrue to such properties re-
spectively, from the construction and operation pro-
page 6 ~ posed will fully appear by reference to the petition 
and exhibits filed therewith, which were filed in the 
Clerk's Office of the Circuit Court of Patrick County at Stuart, 
Virginia on December 4, 1935. 
CITY OF DANVILLE, 
By HARRY WOODING, Mayor. 
District of Columbia, 
City of Washington, ·to-wit: 
Before me, Lillian A. Trammell, a Notary Public in and 
for the City and District aforesaid, this day personally ap-
peared George E. Killeen, a Deputy United States Marshal 
in and for the District of Columbia, who, being duly sworn, 
. deposed and said that he personally served a copy of the 
above notice together with the petition on Harry L. Light at 
Barber & Ross, 5th & V Sts., N. E., in the said city of Wash-
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ington, D. C. on the 5th day of December, 1935, at 1:39 P.M. 
o 'dock; that said Harry L. Light is a non-resident of the 
State of Virginia; that he; the said George E. Killeen, has 
no interest of any kind whatsoever in the subject matt-er of 
the proceedings in which said notice was given. 
GEORGE E. l{ILLEEN, 
Deputy U.S. Marshal, 
District of Columbia. 
Subscribed· and sworn to before me this 5th day of Decem-
ber, 1935. 
LILLIA1'I A. TRAMMELL, 
Notarial Seal Notary Public. 
My commission expires March 21, 1938. 
page 7 ~ District of Columbia, ss : No. 79853. 
I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District Columbia, the same being a Court of Record, 
having by law a seal, do hereby certify that Lillian A. Tram-
mell before whom the annexed instrument in writing was 
executed, and whose name is subscribed thereto, was at the 
time of signing the same a Notary Public ·in and for said 
District, residing therein, duly commissioned and sworn, and 
authorized by the laws of said District to take the aclmowl-
edgment and proof of deeds or conveyances of lands, tene-
ments, or hereditaments, and other instruments in writing, 
to be recorded in said District, and to administer oaths ; and 
that I am well acquainted with the handwriting of said Notary 
Public and verily believe that the signature to said instru-
ment and impression of seal thereon are genuine. 
IN 'VITNESS WHEREOF, I have hereunto subscribed my 
name and affixed the seal of said Court, at the City of Wash-
ington, D. C., the 9th day of December, A. D. 1935. · 
FRANK E. CUNNINGHAM, Clerk. 
By PHILIP M. HAMILTON, 
(Court Seal) Assistant Clerk. 
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page 8 } In the Circuit Court of Patrick County, .Virginia: 
SPECIAL APPEARANCE. 
City of Danville· 
v. 
Harry L. Light. 
To the Clerk of the above Court: 
Please enter our special appearance for the defendant, 
Harry L. Light, in the above entitled proceeding for the sole 
·purpose of objecting to the service of process and moving 
to quash the same. 
Dated December 18, 1935. 
CARTER~ WILLIAMS, 
R. E. WOOLWINE, 
Attorneys for Harry L. Light. 
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MOTION TO QUASH THE NOTICE AND RETURN 
THEREON. 
City of Danville 
v. 
Harry L. Light. 
The respondent, Harry L. Light, who for this purpose ap-
pears specially by counsel, moves the Court to quash the 
notice and the return thereon filed in this cause for the fol-
lowing reasons : 
(a) The City of Danville has not given to the respondent, 
Harry L. Light, ten (10) days' notice of its intention to ap-
ply to this court for the appointment of Commissioners as 
contemplated by Section #4365 of the Code of Virginia. 
(b) There has been no order of publication in this cause 
such as is contemplated by Section 4365 of the Code of Vir-
ginia. 
(c) The law of Virginia does not contemplate any sub. 
stituted process for the order of publication provided for 
in Section #4365 of the Code of Virginia. 
(d) If the petitioner in this case relies on personal service 
on a non-resident as a substitute for the order of publication 
aforesaid, the substituted service in this case was not made in 
time to comply with the two (2) weeks' publication required 
by Section #4365. 
R. E. WOOLWINE, 
CARTER AND WILLIAMS, p. d. 
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page 10 ~ In the Circuit Court of Patrick County, Virginia: 
DEMURRER TO PETITION. 
City of Danville 
'IJ. 
Harry L. Light .. 
Said defendant says that the petition in this case is not 
sufficient in law for the following reasons: 
(a)- ·That the City of Danville has no power to acquire 
or own any land in Patrick County being by the terms of 
Section 8 of Chapter 6 of its charter limited in its owner-
ship of land to such land as it may acquire within the City 
of Danville or the County of Pittsylvania. 
(b) The City of Danville does not possess the power of 
eminent domain that would authorize· it to condemn the re-
spondent's lands for the purpose of constructing or main-
taining a hydro-electric plant because such use of the pe-
titioner's lands by the City of Danville is for a private use 
and not for public use and, therefore, any statute which at-
tempts to confer the power of eminent domain for such pur-
pose is in violation of the provisions of the constitution of 
Virginia ~nd the constitution of the United States. 
(c) The foregoing ground is particularly true in view of 
the fact that the petition does not allege that the hydro-
electric plant contemplated is for the purpose of serving 
the citizens of Danville exclusively and not persons, firms, 
and corporations residing outside of the City of Danville. 
(d) The petition does not set forth the manner by which 
the petitioner has made ''a bona fide but ineffectual effort 
. . . to acquire the same (property sought to 
page 11 ~ be condemned) from the owner thereof by pur-
chase". 
R. E. WOOLWINE, 
CARTER AND WILLIAMS, p. d. 
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In the Circuit Court of Patrick County, Virginia: 
City of Danville 
'V. 
Harry L. Light. 
.ANSWER. 
71 
To the Honorable Circuit Court of Patrick County, .Virginia.: 
Your respondent, Harry L. Light, for answer to the pe-
tition of the City of Danville answers and says : 
Your respondent admits all of the allegations of the pe-
tition except the following which are specifically denied: 
(1) Your respondent denies that the City of Danville has 
made a bona fide effort to agree with him on a price for the 
purchase of the property sought to be condemned. 
(2) Your respondent specifically denies that the land in: 
question is needed or desired by the City of Danville solely for 
the purpose of permitting its engineers and labor to go 
over the same. 
(3) Your respondent denies that the laud in question is 
''really nothing but a n1ountain gorge for construction pur-
poses''. 
( 4) Your respondent specifically denies that the City of 
Danville "is authorized to condemn land and other property 
or any estate therein for its uses'' for the pur-
page 12 ~ poses set out in the petition. 
( 5) Your respondent specifically asserts that 
the City of Danville now conducts a municipal electric plant 
for the purpose of serving not only its inhabitants but per-
sons, firms, and corporations residing outside of the City of 
Danville and that said City of Danville does now serve per-
sons, firms and corporations residing outside of Danville 
with electric energy and that one of the purposes of the con-
struction of the hydro-electric plant in question is to con-
tinue to furnish from said plant energy not only to the in-
habitants of the City of Danville but to persons, firms, and 
corporations residing outside of the said city and that the 
condemnation proceedings in this cause is sought to be used 
for such purpose. 
R. E. WOOLWINE, 
CARTER .AND WILLIAMS, p. d. 
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page 13 ~ In the Circuit Court of Patrick County, Virginia. 
AMENDMENT TO ANSWER. 
City of Danville 
v. 
Harry L. Light. 
This respondent, I-Iarry L. Light, for further answer to 
the petition of the City of Danville in the above styled cause 
and as an amendment and an addition to the answer hereto-
fore filed in this cause, answers and says: 
The petition in this cause shows on its face that the City 
of Danville is attempting to condemn the property of this 
respondent for its uses "in the construction and mainte-
nance of its (Danville's) proposed hydro-electric plant to 
be constructed at what is known as the Pinnacles of the 
Dan River in Patrick County'', and the petition further 
alleges that the City of Danville is to construct such plant 
''to be used as a municipal power plant to serve its in-
habitants with electric energy". 
This respondent says that the expressed ·purpose of the 
City of Danville acting through its council on the 27th day 
of August, 1935, is that the hydro-electric plant in question 
is to be constructed "for the uses of the City, its inhabi-
tants, and customers", and that the purpose and object of 
the City of Danville in constructing said hydro-electric plant 
is to engage in the sale of electric energy not only to the 
inhabitants of said city but to persons, firms and ·corpora-
tions residing and located without said city. 
This respondent further says that the proposed· hydro-
electric plant for the construction and maintenance of which 
the City of Danville seeks to condemn your respondent's 
property was determined upon by the council of 
page 14 ~ the City of Danville in an ordinance adopted by 
said council on the 27th day of October, 1935, 
and approved by the mayor of the said city on the same 
date, which ordhiance by its terms contemplates that the City 
of Danville shall issue its bonds in the sum of one million, 
five hundred thirteen thousand ($1,513,000.00) dollars and 
that the proceeds of the sale of said bonds should be used 
to construct the hydro-electric plant mentioned in the pe-
tition in this cause and that such additional sums of money 
as may be necessary to complete the construction of said 
hydro-electric plant should be secured by grants, gifts, or 
'donations from the United States of A1nerican through the 
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Federal Emergency Administrator of Public Works, pur-
suant to the provisions of the N a.tional Industrial Recovery 
Act approved April 8, 1935. 
This respondent says that in accordan~e with the pro-
visions of Section 12 of the ordinance of August 27, 1935, 
a certified copy of said ordinance was presented to the Judge 
of the Corporation Court of the City of Danville and on 
.August 29, 1935, said Judge entered an order providing for a 
special election to be held on October 1, 1935, for the purpose 
of submitting to the qualified voters of the City of Danville for 
their determination, the question of whether said bonds should 
be issued. 
This respondent further says that on October 1, 1935, said 
election was held and on October 3, 1935, the Judge of the 
Corporation Court of Danville entered an order declaring 
''that the majority of the qualified voters of the City voting 
in said election have approved by their affirmative vote the 
question of the issuance of said bonds''. 
This respondent further says that on Septem-
page 15 } ber 27, 1935, the United States of America acting 
· through its Federal Emergency Administrator of 
Public Works made a written offer to the City of Danville 
wherein it was estimated that the construction costs of the 
proposed; hydro-electric plant, referred to in the petition, was 
the sum of two million, seven hundred fifty thousand, nine 
hundred nine ($2,750,909.00) dollars. By the terms of said 
offer, the United States agreed to lend the City of Danville 
the sum of one million, five hundred thirteen thousand ($1,513,-
000.00) dollars, the indebtedness to be evidenced by the city's 
bonds; and the government of the United States of America 
further agreed to grant, donate, or give to the City of Dan-
ville an amount equaling forty-five ( 45%) per cent of the 
costs of the hydro-electric plant mentioned in the petition; 
this grant, gift, or donation, howevel~, not to exceed the sum 
of one million, two hundred thirty-seven thousand, and nine 
hundred and nine ($1,237,909.00). The offer of the United 
States of America to lend to the City the sum aforementioned 
and to give, grant, or donate to the city the sum aforemen-
tioned was subject, however, to "P. W. A. Circular 0 dated 
September 20, 1935' '. · 
This respondent further says that by resolution of the coun-
cil of the City, of" Danville, adopted October 10, 1935, the City 
of Danville accepted the proposition made by the United States 
of America, in its letter of September 27, 1935, and this re-
spondent says that it is by virtue of the foregoing agreement 
between the City of Danville a.nd the United States of America, 
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and in pursuance of said agreement, that the City of Dan-
ville is·. now engaged in the construction of the hydro-electric 
plant referred to in the petition. 
page 16 r . This,. respondent says that by the terms of '' P. 
W. A. Circular C dated September 20, 1935", the 
United States acting through the Federal Emergency Ad-
ministration ·of Public Works will control all procedure to 
be taken by the City of Danville with reference to the ma-
terial, labor, construction, and erection costs of said hydro-
electric. plant and will have the final determination in its own 
discretion of every question calling for the exercise of any 
judgment whatsoever; particularly will the government of the 
. United States have absolute control over the expenditures 
of all monies necessary to the construction of said hydro-
electric plant. 
This respondent further says that in compliance with the 
terms of the foregoing agreement between the City of Dan-
ville and the United States of America, the United States 
of America on November 7, 1935, paid to the City of Dan-
ville and the City of Danville accepted the sum of two l;lun- . 
dred forty-one thousand, one hundred thirty-six dollars and 
thirty-five ($241,136.35) cents and a part of this sum has 
since been expended towards the construction of the hydro-
electric plant mentioned in the petition. 
This respondent further says that under the laws of Vir-
ginia, the mayors and councils of the respective municipali-
ties have the exclusive power of regulation of the rates and 
supervision of the service of municipally owned utilities and 
the State Corporation Commission of Virginia has no power 
of regulation or supervision over such municipal utilities; the 
powers of regulation or supervision over utilities exercised 
by said State Corporation Commission being confined to pub-
_lic service corporations such as are provided for in chap-
ters 149 and 150 of the Code of Virginia. 
This respondent further says that the City of 
page 17 ~ Danville in the operation of its municipally owned 
and controlled electric light and power system does 
not engage in interstate commerce and the said City of Dan-
ville is ,without any lawful power "rhatsoever to engage in 
the business of generating, supplying, or selling electric e]Jergy 
anywhere except in the State of Virginia. . 
This respondent says that under the foregoing facts, the 
proposed construction of the hydro-electric plant mentioned 
in the petition is entirely unlawful, invalid, and utterly be-
yond the legal po,ver of the City of Danville for the follow-
ing reasons : 
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(1) The City of Danville has no power to authorize the 
expenditure of public funds such as are to be secured by the 
sale of the City's bonds in the amount of one million, five 
hundred thirteen thousand ($1,513,000.00) dollars on pub-
lic works to be constructed under the direc.tion and approval 
of some agency of the Federal government. In other words, 
the council of the City of Danville cannot delegate to the 
United States of America or any of its agencies nor to any 
other person, firm, or corporation, the power to control or 
regulate the expenditure of such funds and the construction 
of such works. If Chapter 26 of the Acts of 1933 was in-
tended to confer any such power, it is in violation of the 
Constitution of Virginia and the Constitution of the United 
States and beyond the power of the General Assembly of 
Virginia. 
(2) The government of the United States or the Federal 
Emergency Administrator of Public Works is without au-
thority to aid the City of Danville by either loan and/ or gift 
in the construction of a municipal hydro-electric plant, elec-
tricity from which is to be used solely within the 
page 18 ~ State of Virginia. and if the National Industrial 
Recovery Act is to be relied upon as authority for 
such loan andjor gift, such act is in violation of the pro-
visions of the constitution of the United States and beyond 
the power of congress. 
This respondent, therefore, says that the City of Danville 
possesses no power of eminent domain by which it may con-
demn the property of this respondent under the circutnstances 
of this case because: 
(a) The property is desired and sought for private use 
and now a public use. 
(b) Because the property is . sought and desired in order 
to consummate and carry out an illegal and unlawful scheme 
in violation of the provisions of the Constitution of Virginia 
and the Constitution of the United States. 
HARRY L. LIGHT. 
By Counsel. 
R. E~ WOOLWINE, 
CARTER AND WILLIA~IS, p. d. 
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page 19 ~ In the Circuit Court of Patrick County, in vaca-
tion thereon on the 23rd day of December, 1935. 
ORDER IN V A:CATION. 
The City of Danville 
v. 
Harry L. Light. 
This day came the petitioner, the City of Danville, by its 
attorneys, as well as the respondent, Harry L. Light, by his 
attorneys, and thereupon the respondent, by his attorneys, 
entered a special appearanc-e for the sole purpose of objecting 
to service of process and moving to quash the same, and pur-
suant to such appearance respondent filed his written notice 
of motion to quash the notice and return thereon, assigning 
in said motion his several grounds thereof, designated there-
in as A., B., C. and D., which motion to quash was overruled, 
to which respondent excepted, and thereupon the respondent 
filed his demurrer to the petition of the City of Danville seek-
ing condemnation of the land, estate or intere'st therein men-
tioned in its petition, assigning in said demurrer the several 
grounds thereof as follows: A., B., C. and D. 
And thereupon the petitioner moved the court to allow it 
to amend its petition touching the allegation that it had made 
a bona fide ineffectual effort to agree upon the terms of the 
purchase with said I-Iarry L. Light for the land, estate or in-
terest therein, mentioned in said petition, by inserting in the 
fourth line from the beginning, the words ''by offering Harry 
L. Light $100.00'' which leave was granted and the amend-
ment accordingly made, and thereupon the demu,rrer to the 
said petition was overruled, to all of which the respondent 
excepted. 
And thereupon the respondent filed its answer 
page 20 ~ to the said petition assigning the several grounds 
thereof as follows : 1, 2, 3, 4 and 5, and the pe-
titioner moved the Court to strike a defense to the allegations 
of the petition, which motion the court sustained as to 
grounds 2, 3 and 4, set forth in said answer, but overruled 
the same as to grounds 1 and 5, to which ruling of the court 
in striking out grounds 2, 3 and 4, set forth in said answer, 
the respondent excepted, and in overruling the motion to 
strike out grounds 1 and, 5 the petitioner excepted, and there-
upon issue was joined on grounds 1 and 5 and the court 
having partially heard the evidence touching ground No. 1 
with reference to whether or not the petitioner had made a 
bona fide ineffectual effort to agree with respondent on a price 
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for the purchase of the property sought to be condemned, 
it is ordered that this cause be continued for further hearing 
in vacation, at such time and place as the Judge of this Court 
may designate touching grounds Nos. 1 and 5, set forth in 
said answer. 
It is ordered that the Clerk of the Circuit Court of Patrick 
'county enter in vacation, this the 18th day of December, 
1935. 
J. T. CLEMENT, Judge. 
page 21 } THE COURT GLVES THE COMMISSION THE 
FOLLOWING INSTRUCTIONS: 
(1) The Court instructs the commission that the estate 
sought to be condemned in this proceeding is the entire tract 
of land described in the petition, with the exception of the 
water, timber and mineral rights, which the City of Danville 
asserts do not belong to the defendant, Harry L. Light. 
J. T. CLEMENT, Judge. 
(2) In estimating the value of the property, it is the present 
actual value of the land, with all its adaptations to general 
and special uses, and not its prospective or speculative or 
possible value, based upon future expenditures and improve-
ments, that is to be considered. (Appalachian Power Co. v. 
Johnson, 137 Va. 12.) · 
J. T. CLEMENT, Judge. 
(3) The value of the property taken is the market value, 
and the market value of property is the price it will bring 
when off~red for sale by one who· desires, but is not obliged, 
to sell, and is bought by one who is under no necessity of 
having it. In estimating its value all the capabilities of the 
property and all the uses to which it may be applied or for 
which it is adapted are to be considered. 
It is a not a question of the value of the property to the 
City or to the owner, now can the value be enhanced by an un-
willingness to sell it, or because the City needs the particular 
property, or because of its surroundings, or natural advan-
tages, or its intrinsic character, the property is peculiarly 
adapted to some particular use, all the circum-
page 22 } stances which make up this peculiar adaptability 
may be shown, and the fact of such adaptation be 
considered in estimating the compensation. But the value 
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for this ~special and possible purpose, or for the highest 
and best use, is not the test. The commission should award 
only the fair market value of the land as it stands today, in 
view of all the purposes to which it is reasonably and natur-
all~ adapted, and not on the basis. of future indications and 
investments. (Fonticella Mineral Springs Co. v. Richmond, 
147 Va. 355.) 
J. T. CLEMENT, Judge. 
page 23 ~ In the Circuit Court of Patrick County, Virginia. 
In the Circuit Court of Patrick County, in vacation there-
of on the 23rd day of December, 1935. 
ORDER. 
City of Danville, a municipal corporation, 
v. 
Harry L. Light. 
This day came again the parties by their attorneys, and the 
respondent, Harry L. Light, by counsel, filed his amended 
answer to the petition of the City of Danville, filed on the 
4" day of December, 1935; thereupon the petitioner moved 
to strike out the said amended answer on the ground that 
the matters therein set forth constituted no defense to the 
allegations of said petition of the City of Danville, except 
Paragraph 3 and Paragraph 14, subsection 2-a, and that they 
were covered by respondent's answer filed December 18, Para-
graph 5, which motion the court sustained, to 'vhich the re-
spondent excepted. 
And after hearing the evidence and the argument of coun-
sel, the Court is of the opinion that a bona fide but ineffectual 
ef-fort has been made by petitioner to acquire the land, estate 
or interest therein sought to be condemned in this proceeding 
from the owner, Harry L. Light, by purchase, by offering 
him the sum of $100.00, which offer was rejected; and it ap-
pearing to the Court that the respondent, Harry L. Light, is 
a non-resident of the state and could not, with reasonable 
diligence, ha:ve been found within this state, the Court doth 
find against the respondent on the issue made up on assigp.-
ment No. 1 in the respondent's answer filed December 18, 
1935; 
And the Court being further of the opinion from 
page 24 r the evidence that the primary object of the con-
demnation of the said land, estate, or interest there-
in, is for the purpose of supplying power to the inhabitants 
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of the City of Danville, and that the sale to persons, firms, 
or corporations outside the City of Danville, is merely in-
cidental thereto, in disposing of such surplus power as may 
be generated, doth find against the respondent on the ground 
assigned in Paragraph No. 5 of the said answer filed De-
cember 18, 1935. 
And this cause coming on to be heard in vacation on the 
papers formerly read, and the order entered December 18, 
and it appearing to the Court that ten days'. notice of the 
intention of the City of Danville to apply to this Court for 
the appointment of commissioners to ascertain what would be 
a just compensation for the land proposed to he condemned 
in these proceedings for its uses, and to award the damages, 
if any, resulting to the adjacent or other property of the 
owner, or to the property of any other person beyond the 
peculiar benefits that will accrue to such properties respec-
tively from the construction and operation of said city's 
'vorks, has been given Harry L. Light in the City of 'Vash-
ington, D .. C. by John Colpoys, .Deputy Marshal of !the 
Supreme Court of the District of Columbia, said Harry L. 
Light being a non-resident of the State of Virginia; that on 
the 4th day of December, 1935, said City filed in the Clerk's 
Office of this Court a plat, memorandum and petition in 
compliance with the provisions of law, for such cases made 
and provided, and that the land sought to be condemned in 
these proceedings is wanted for the uses and purposes of the 
said city; that the said land lies within the County of Patrick: 
The Court doth order, adjudge and decree that 
page 25 ~ this cause be docketed, and doth appoint A. C. 
Turner, J. D. Hopkins, W. A. Cockram, C. B. 
Roberson and B. H. Cooper, five distinterested freeholders 
residing in said County of Patrick, and three of whom may 
act, for the purpose of ascertaining a just compensation for 
such lands, and awarding the damages, if any, resulting to 
the adjacent or other .property of the owner, or to the prop-
erty of any other person, beyond the peculiar benefits that 
will accrue to such properties, respectively, from the con-
struction and operation of said city's works; and the Court 
doth designate the 27th day of December, 1935, at 10 o'clock 
A. M. for tl1e said commissioners to meet, at the Clerk's 
Office of the Circuit Court of Patrick County, at Stuart, 
V a., to all of which the respondent, by counsel, excepts. 
It is ordered that the Clerk of the Circuit Court of Patrick 
County· enter in vacation, this, the 21st day of December, 
1935. 
J. T. CLEMENT, Judge. 
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page 26 ~ OATH OF COM~IISSIONERS. 
I, John S. Taylor, Clerk of the Circuit Court for Patrick 
County, Virginia, do certify that J. D. Hopkins, A. C. Turner, 
C. B. R.oberson and W. A. Cockram, have this day made oath 
before me that they will faithfully and impartially ·ascertain 
what will be a just compensation for such land of the free-
hold whereof Harry L. Light is tenant, and for such other 
property as is proposed to be taken by the City of Danville 
for its purposes, and award the damages, if any, resulting 
to the adjacent. and other property of said tenant or owner, 
and to the property of any other person, beyond the peculiar 
benefits that may accrue to such properties respectively, from 
the construction and operation of the company's works, and 
will truly certify the same. 
Given under my hand this 27 day of December, 1935. 
J. S. TAYLOR, 
Clerk of the Circuit Court of Patrick 
County, Virginia. 
page 27 ~ In the Circuit Court of Patrick County, Virginia, 
in Vacation: 
REPORT OF COMMISSIONERS. 
City of Danville 
v. 
Harry L. Light. 
We, A. C. Turner, W. A. Cockram, C. B. Roberson and 
J.D. liopkins, Commissioners appointed by the Circuit Court 
of the County of Patrick, to ascertain what will be a just 
compensation for the land of the freehold whereof Harry L. 
Light is tenant, and for such other property as is proposed 
to be taken by the said city, and to assess the damages, if 
any, resulting to the adjacent or other property of said tenant 
or owner, or to the property of any other person beyond 
the peculiar benefits that will accrue to such properties re-
spectively, from the construction and operation of the City's 
work do certify that on the 28th day of December, 1935, the 
day to which we 'vere legally adjourned from the day desig-
nated in said order, we met together on said land, the limits 
of which were then and there· described to us a.s follows : 
"Beginning at Thomas W. Stanley's and Light's corner 
rock thence S. W. 10 poles to Thomas W. Stanley's corner 
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stone near Brown's grave S. 1 W. 33 poles and with a line 
fence to a chestnut S. 25 W. 28 poles to a double maple off 
S. 57 W. 40 poles to the fork of the Haunted Branch down 
the same as it meanders to Dan River; thence up the river 
as it meanders to a dogwood standing about 35 yards from 
the river and about 50 yards below the Big Falls S. B. Vip-
perman's corner; thence with his line to a chestnut; thence 
further with a line to a cherry tree and further 
page 28 r with his line to a poplar; thence to a locust in or 
near Light's line with Light's line to the begin-
ning.'' 
and after being duly sworn, and upon a view of the prop-
erty aforesaid,· the said Harry L. Light not owning any ad-_ 
jacent property, and not finding that his property or any 
other persons will be damaged by construction and operation 
of the works of said city, and after hearing evidence pro-
duced by counsel for said city and said respondent, and upon 
hearing the argument of counsel, 've are of the opinion and 
do ascertain that for the said property so taken One Hun-
dred and' FiftYi ($150.00) Dollars will be a just compensation, 
and we :find no damage to the adjacent or other property 
of said Harry L. Light or any other person which might 
result by reason of the construction and operation of the 
said city's works, and that no peculiar benefits will accrue 
to any such property from the operation of such works. 
Given under our hands this 14 day of January, 1936. 
A. C. TURNER, 
C. B. ROBERSON, 
J. D. HOPKINS, 
W. A. COCKRAM, 
Commissioners. 
page 29 ~ In the Circuit Court of Patrick County, .Virginia: 
EXCEPTIONS TO REPORT OF COM~1ISSIONERS. 
City of Danville 
v. 
Harry L. Light. 
Comes now the respondent, Harry L. Light, and excepts 
to the Commissioners' report here which report bears the 
date of the 14th day of January, 1936, and was returned and 
filed with the Clerk of this. Court on the 14th day of January, 
1936, for this, to-wit: 
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(a) Because the respondent contends that the City of Dan-
ville does not have the power of eminent domain for the 
reasons set out in the demurrer to the petition and in the an-
swer and the amended answer heretofore filed. 
(b) Because the respondent contends that the City of Dan-
ville is attempting to improperly exercise the power of eminent 
domain for the reasons set out in the demurrer to the pe-
tition and in the answer and the amendment to the answer. 
(c) Because in addition to the reasons set out in the de-
murrer and the answer and the amendment to the answer, 
the evidence taken before the Commissioners plainly shows 
that in the present case, the condemnation of the respondent's 
land is sought not for the benefit of the City of Danville 
but for the benefit of the Pinnacle's Development Corpora-
tion, a rivate corporation not possession the power of 
eminent domain. 
(d) Because the price fixed by the Commissioners is utterly 
inadequate .. 
The said respondent therefore prays that the report of 
said Commissioners be not confirmed. 
R. E. WOOLWINE and 
CARTER AND WILLIAMS, 
Counsel for Resp. H. L. L. 
page 30 ~ In the Circuit Court of Patrick County, Virginia, 
in Vacation .. 
In the Circuit Court of Patrick County, in vacation there-
of on the 16th day of March, 1936. 
ORDER CONFIRMING C0~1:MISSIONERS' REPORT. 
City of Danville 
v. 
Harry L. Light. 
It appearing to the Court that the report of A. C. Turner, 
W. -A. Cockram, C. B. Roberson and J. D. Hopkins, Com-
missioners, appointed by order of this Court on the 
day of December, 1935, for the purpose of ascertaining a just 
compensation for the land and other property proposed to 
be condemned in these proceedings, and awarding the dam-
ages, if any, resulting to the adjacent or other property of 
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the owner, or to the property of any person beyond the pe-
culiar benefits that will accrue to such properties respec-
tively, from the construction and operating of the said City's 
works, was duly returned to and filed in the Clerk's Office of 
this Court on January 14, 1936, together with the certificates 
of the officer administering the oath attached thereto, where 
it has remained for thirty days, and IIarry L. Light has file~ 
his e-xceptions to the said report, which exceptions were pre-
sented to the Court and argued by Council, but the Court 
doth order and decree that no cause has been shown against 
the report, and doth overrule the said exceptions, and doth 
now confirm the said report, and order that the same be re-
corded; and the Court doth adjudge, order and decree that 
fee simple title to the said property described as follows, 
Tract No.3 on the map of the Pinnacles Hydro-electric plant, 
of record in the Clerk's Office of this Court, and more par-
ticularly described as follows : 
page 31 ~ "beginning at Thomas W. Stanley's and Light's 
corner rock thence S. W. 10 poles to Thomas W. 
Stanley's corner rock near Brown's grave S. 1 W. 33 poles an4 
with a line fence to a chestnut S. 25 W. 28 poles to a double 
maple off S. 57 W. 40 poles to the fork of the Haunted Branch 
down the same as it n1eanders to Dan River; thence up the 
river as it meanders to a dogwood standing about 35 yards 
from the river and about 50 yards below the Big Falls S. B. 
Vipperman's corner; thence with his line to a chestnut; thence 
further with a line to a cherry tree and further with his 
line to a poplar; thence to a locust in or near J..~ight 's line 
with Light's line to the beginning", be vested in the City 
of Danville, upon the deposit by the City of Danville to the 
credit of the Court in this cause, in the Patrick County Bank 
of the sum of One Hundred and Fifty ($150.00) Dollars, 
which said amount is aggregate of the compensation allowed, 
and damages assessed against the City of Danville by the 
said Commissioners, as per their report aforementioned, and 
the Court doth order that the City of Danville deposit forth-
with, in the Patrick County Bank, the sum of One Hundred 
and Fifty ($150.00) Dollars in the name of the Clerk of 
the Circuit Court of Patrick County, and take the certificate 
of deposit therefor and file the same with the papers in this 
cause. 
The respondent, Harry L. Light, excepts to the enterin.2" 
of this order by the Court. '""' 
J. T. CLEMENT, Judge. 
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To the Clerk of the Circuit Court of Patrick County, Vir-
ginia: 
page 32 ~ Please enter the foregoing order in vacation. 
J. T. CLEMENT, Judge. 
March 10, 1936. 
(CLERK'S MEMORANDU!II.} 
The foregoing order was admitted April 13, 1936, at 9 
o'clock A. M. and recorded in Deed Book No. 65, page 437, 
&c. 
page 33 ~ In the Circuit Court of Patrick County, Virginia. 
The City of Danville 
v. 
Harry L. Light. 
NOTICE. 
To: A. M. Aiken, Esquire, City Attorney for the City of 
Danville, Virginia : 
PLEASE TAKE NOTICE that on the 8th day of ~Iay, 
1936, at 10:00 A. M. in Chatham, Virginia in the offices of 
the Honorable J. Turnerl Clement, Judge of the Circuit Court 
for the County of Patrick, I shall tender to the said Judge 
of the said Court my Bills of Exceptions in the case of the 
'City of Danville against Harry L. Light, in which the said 
City of Danville, Virginia, is petitioner and I am respondent. 
This notice is given you in compliance with Section 6252 of 
the Code of Virginia and Acts amendatory thereof. 
Given under my hand this 6th day of May, 1936. 
John W. Carter, Jr., 
of Danville, Virginia, and 
R. E. Woolwine, 
of Stuart, Virginia, 
Counsel for Respondent .. 
HARRY L. LIGHT, 
By Counsel. 
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I hereby accept legal service of the above notice this 6th 
day of May, 1936. 
A.M . .AIKEN, 
Attorney of Record for the City of 
Danville, Virginia. 
page 34} In the Circuit Court of Patrick County, Virginia. 
BILL OF EXCEPTIONS NUMBER 1. 
The City of Danville 
v. 
Harry L. Light. 
Be it remembered that on the 18th day of December, 1935, 
came the parties to the suit of the City of Danville v. Harry 
L. Light by their. Attorneys, and the said defendant by Coun-
sel made a special appearance for the purpose of making a 
motion to quash the notice and the return thereon for the fol-
lowing reasons : 
(a) The City of Danville has not given to the respondent, 
Harry L. Light, ten (10) days' notice of its intention to apply 
to this court for the appointment of Commissioners as con-
templated by Section #4365 of the Code of Virginia. 
(b) There has been no order of publication in this cause 
such as is contemplated by Section 4365 of the Code of Vir-
ginia. 
(c) The law of Virginia does not contemplate any sub-
stituted process for the order of publication provided for in 
Section #4365 of the Code of Virginia .. 
(d) If the petitioner in this case relies on personal service 
on a non-resident as a substitute for the order of publication 
aforesaid, the substituted service in this case was not made 
in time to comply with the two (2) weeks' publication re-
quired by Section #4365. 
page 35 } And the court overn1led the said motions to 
quash the notice and the return thereon, to which 
ruling of the court the defendant, Harry L. Light by Coun-
sel, excepted and tenders this, his bill of exception, and prays 
that it ma.y be signed, sealed, and enrolled, which is accord-
ingly done. 
This the 8" day of May, 1936. 
J. T. CLEMENT, 
, Judge of Patrick Circuit Court, 
Virginia. 
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BILL OF EXCEPTIONS NUMBER 2. 
The City of Danville 
v. 
Harry L. Light. 
Be it remembered that on the 18th day of December, 1935, 
came the parties to the suit of the City of Danville v. Harry. 
L. Light by their Attorneys, and the defendant filed his de-
murrer to the petition and assigned the following reasons 
why the demurrer should be sustained : 
·(a) ~hat the City of Danville has no power to acquire or 
own any land in Patrick County being by the terms of Sec-
tion 8 of Chapter 6 of its charter limited in its ownership 
of land to such land as it may acquire within the City of Dan-
ville- or the County of Pittsylvania. · 
(b) The City of Danville does not possess the power of 
eminent ·domain that would authorize it to condemn the re-
spondent's lands for the purpose of constructing 
page 36 r or maintaining a hydro-electric plant because such 
use of the petitioner's lands by the City of Dan-
ville is for a private use and not for public use and, there-
fore, any statute which attempts to confer the power of emi-
nent domain for such purpose is in violation of the provisions 
of the constitution of Virginia and the constitution of the 
United States. 
(c) The foregoing ground is particularly true in view of 
the. fact that the petition does not allege that the hydro-
electric plant contemplated is for the purpose of serving the 
citizens of Danville exclusively and not persons, firms, and 
corporations residing outside of the City of Danville. 
(d) The petition does not set forth the manner by which 
the petitioner has made a bona fide but ineffectual effort ..... . 
to acquire th~ same (property sought to be condemned) from 
the owner thereof by purchase''. ' 
And the court overruled the grounds of the said demurrer, 
as mentioned in items a, b and c, and sustained the demurrer 
as to item d and on motion of the Counsel for the City of 
Danville, it was permitted to amend its petition by inserting 
in the fourth line from the beginning the 'vords "by offering 
Harry L. Light one hundred dollars ( $100.00) '' and the 
amendment was accordingly made and thereupon the de-
murrer, as mentioned in item d, was overruled, and to the 
said rulings of the court the defendant excepted and tenders 
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this, his bill of exceptions, and prays that it may be signed, 
sealed and enrolled, which is accordingly done. 
This 8"th day of May, 1936. 
page 37} J. T. CLEMENT, 
Judge of Patrick Circuit Court, 
Virginia. 
BILL OF EXCEPTIONS NUMBER 3. 
The City of Danville 
v. 
Harry L. Light. 
Be it remembered that on the 18th day of December, 1935, 
came the parties to the suit of the City of Danville v. Harry 
L. Light by their Attorneys, and the defendant, Harry L. 
Light, by Counsel, filed his answer, and on ·motion of Coun-
sel for the City of Danville the court struck out Items 2, 3 and 
4, and Counsel for the said defendant contends that it was 
error in the court in striking Items 2, 3 and 4 of said an-
swer, which is in the following words: 
(2) Your respondent specifically denies that the land in 
question is needed or desired by the City of Danville solely 
:for the purpose of permitting its engineers and labor to go 
over the same. 
( 3) Your respondent denies that the land in question is 
•' really nothing but a mountain gorge for construction pur-
poses''. 
( 4) Your respondent specifically denies that the City of 
Danville ''is authorized to condemn land and other prop-
erty or any estate therein for its uses" for the purposes set 
out in the petition. 
And to which ruling of the court the defendant, 
page 38 ~ Harry L. Light, by Counsel, excepted and tenders 
this his bill of exceptions and prays that it may 
be signed, sealed and enrolled, which is accordingly done. 
This 8" day of May, 1936. 
J. T. CLEMENT, 
Judge of Patrick Circuit Court, 
Virginia. 
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BILL OF EXCEPTIONS NUMBER 4. 
The. City of Danville 
v. 
IIarry L .. Light. 
Be it remembered that on the 18th day of December, 1935, 
came the parties to the suit of the City of Danville v. Harry 
L. Light by their Attorneys, and the defendant, Harry L. 
Light, by Counsel, assigned Items 1 and 5 in his answer as 
follows: 
(1) Your respondent denies that the City of Danville has 
1nade a bona fide effort to agree with him on a price for the 
purchase of the property sought to be condemned. 
( 5) Your respondent specifically asserts that the City of 
Danville now conducts a municipal electric plant for the 
purpose of serving not only its, inhabitants but persons, firms 
and corporations residing outside of the City of Danville 
and that said City of Danville does now serve persons, firms 
and corporations residing outside of Danville with electric 
energy and that one of the purposes of the construction of 
the hydro-electric plant in question is to continue to furnish 
· from said plant energy not only to the inhabitants 
page 40 ~ of the City of Danville, but to persons, f;irms and 
corporations residing outside of the said City and 
that the condemnation proceedings in this cause is sought 
to be used for such purpose. 
And the Court deeded the said issues as contained in Items 
1 and 5 against the defendant, Harry L. Light, and to which 
ruling of the Court the defendant excepted and tenders this, 
his bill of exceptions, and prays that it may be signed, sealed 
and enrolled, which is accordingly done. 
This 8" day of ~Iay, 1936. 
J. T. CLEMENT, 
Judge of Patrick Circuit Court, 
Virginia. 
BILL OF EXCEPTIONS NUMBER 5. 
The City of Danville 
v. I 
Harry L. Light. 
Be it remembered that on the 21st day of December, 1935, 
came the parties to the suit of the City of Danville v. Harry 
J..J. Light by their Attorneys, and the defendant, Harry L. 
Light, by Counsel, requested that he be permitted to file an 
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amendment to his former answer and the amended answer 
is in the following words and figures, to-wit: 
This respondent, Harry L. Light, for further answer to 
the petition of the City of Danville in the above styled cause 
and as an amendment and an addition to the answer hereto-
fore filed in this cause, answers and says: 
page 39 ~ The petition in this cause shows on its face that 
the City of Danville is attempting to condemn the 
property of this respondent for its uses "in the construc-
tion and maintenance of its (Danville's) proposed hydro-
electric plant to be constructed at what is knoW71 as the Pin-
nacles of the Dan River in Patrick County'', and the petition 
further alleges that the City of Danville is to construct such 
plant "to be used as a municipal power plant to serve its 
inhabitants with electric energy". 
This respondent says that the expressed purpose of the 
City of Danville acting through its council on the 27th day 
of· August, 1935, is that the hydro-electric plant in question 
is to be constructed ''for the uses of the city, its inhabitants, 
and c.ustorners", and that the .purpose and object of the City 
of Danville in constructing said hydro-electric plant is to 
engage in the sale of electric energy not only to the inhabi-
tants of said city but to persons, firms and corporations 
residing and located without said city. 
This respondent further says that the proposed hydro-
electric plant for the construction and maintenance of which 
the City of Danville seeks to condemn your respondent's 
property ·was determined upon by the council of the City of 
Danville in an ordinance adopted by said council on the 27th 
day of October, 1935, and approved by the mayor of the said 
city on the same date, which ordinance by its terms con-
templates that the City of Danville shall issue its bonds in 
the sum of one million, :five hundred thirteen thousand ($1,513,-
000.00) dollars and that the proceeds of the sale 
page 41 ~ of said bonds should be used to construct the hydro-
electric plant mentioned in the petition in this 
cause and that such additional sums of money as may be 
necessary to complete the construction of said hydro-electric 
plant should be secured by grants, gifts or donations from 
the United States of America through the Federal Emergency 
Administrator of Public Works, pursuant to the provisions 
of the National Industrial Recovery Act approved. April 8, 
1935. . 
This respondent says that in accordance with the provisions 
of Section 12 of the ordinance of August 27, 1935, a certified 
copy of said ordinance was presented to the Judge of the 
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Corporation Court of the City of Danville and on August 
29, 1935, said Judge entered an order providing for a special 
election to be held on October 1, 1935, for the purpose of 
submitting to the qualified voters of the City of Danville for 
their cletern1ination, the question of whether said bonds should 
be issued. · 
This respondent further says that on October 1, 1935, said 
election was held and on October 3, 1935, the ,Judge of the 
Corporat~o~ Court of Danville entered an order declaring 
''that the majority of the qualified voters of the City voting 
in said election have approved by their affirmative vote the 
question of the issuance of said bonds''. 
This respondent further says tha.t on September 27, 1935, 
the United States of A.n1erica acting through its Federal 
Emergency Administrator of Public Works made a 'vritten 
offer to the City of Danville wherein it was estimated that 
the construction costs of the proposed hydro-electric plant, 
referred to in the petition, was the sum of TWO 
page 42 ~ ~MILLION, SEVEN HUNDRED FIFTY THOUS-
AND, NINE. HUNDRED NINE ($2,750,909.00) 
DOLLARS. By the terms of said offer, the United States 
agreed to lend the City of Danville the sun1 of One Million, 
Five Hundred Thirteen Thousand ($1,513,000.00), Dollars, 
the indebtedness to be evidenced by the City's bonds; and 
the government of the United States of America further 
agreed to grant, donate, or give to the City of Danville an 
amount equaling forty-:five ( 45%) per cent of the costs of 
the hydro-electric plant mentioned in the petition; this grant, 
gift, or donation, however, not to exceed the sum of One 
Million, Two Hundred Thirty-seven Thousand, and Nine Hun-
dred Nine ($1,237,909.00) Dollars. The offer of the United 
States of America to lend to the City the sum aforementioned 
and to give, grant, or donate to the City the sum aforemen-
tioned was subject, however, to "P. W. A.. Circular C dated 
September 20, 1935 ''. 
This respondent further says that by resolution of the 
council of the City of Danville, adopted October 10, 1935, 
the City of Danville accepted the proposition made by the 
United States of America, in its letter of September 27, 
1935, and this respondent says that it is by virtue of the fore-
going agreement between the City of Danville and the United 
States of America, and in pursuance ·of said agreement, that 
the City of Danville is now engaged in the construction of the 
hydro-electric plant referred to in the petition. 
This respondent says that by the terms of "P. W. A. Cir-
cular C dated September 20, 1935, "the. United States acting 
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through the Federal Emergency Administration of Public 
Works will control all procedure to be taken by 
page 43 ~ tlie City of Danville with reference to the material, 
labor, construction and erection costs of said 
hydro-:-electric plant and will have the final determination in 
its own discretion of every question calling for the exercise 
of any judgment 'vhatsoever; particularly will the govern-
ment of the United States have absolute control over the ex-
penditures of all monies necessary to the construction of said 
hydro-electric plant. 
This respondent further says that in compliance with the 
terms of the foregoing agreement between the City of Dan-
ville and the United States of America, the United States of 
.America on November 7, 1935, paid to the City of Danville 
and the City of Danville accepted the sum of Two Hundred 
Forty-one Thousand, One Hundred Thirty-six Dollars and 
Thirty-five ($241,136.35) cents and a part of this sum has 
since been expended towards the construction of the hydro-
electric plant n1entioned in the petition. 
This respondent further says that under the la:ws of Vir-
ginia, the mayors and councils of the respective municipali-
ties have the exclusive po,ver of regulation of the rates and 
supervision of the service of municipally owned utilities and 
the State Corporation Commission 'of Virginia has no power 
of regulation or supervision over such municipal utilities; 
the powers of regulation or supervision over utilities exer-
cised by said State Corporation Commission being confined 
to public service corporations such as are provided for in 
chapters 149 and 150 of the Code of Virginia. 
This respondent further says that the City of Danville in 
the operation of its municipally owned and controlled elec-
tric light and power system does not engage in interstate 
commerce and the said City of Danville is witll-
page 44 ~ out any lawful power whatsoever to engage in the 
business of generating, supplying, or selling elec-
tric energy anywhere except in the State of Virginia. 
This respondent says that under the foregoing facts, the 
proposed construction of the hydro-electric plant mentioned 
in the petition is entirely unlawful, invalid, and utterly be-
yond the legal power of the City of Danville for the follow-
ing reasons : 
(1) The City of Danville has no power to authorize the 
expenditure of public funds such as are to be secured by 
the sale of the City's bonds in the amount of One Million, 
Five Hundred Thirteen Thousand ( $1,513,000.00) Dollars on 
public works to be constructed under the direction and ap-
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proval of son1e ~gency of the. F~{l<3ral Government. In .other 
words, the council' of the City of Danville cannot delegate 
to the United States of America . .or any of its· agencies. nor 
. to' any' othCJ~ person,. f;irm, or ~orp,qrat,ion, the power to con-
. trol or r'egulate the exp(mditure .of such funds and the con-
struction .Qi such 'vorks. . If Chapter 26 of the Acts of 1933 
was intended. to' confer any sucJ1 power, it is in violation. of 
the . COJ).'stitufiqn o£ Virginia and the Constitution of the 
United' States 'and beyond the power of the. General Assembly 
'of Virginia. · 
Tlw governn1eut of the United States or the .Federal Emer-
gen'c)· Admhis~ra.tor . of ~Public Works is without authority 
to' aitl,the City of Danv~1le by either Joan and/or gift in the 
·construction of' a 'municipal hydro-electric plant, electricity 
.from' \vhicb is to be used solely within the State of Virginia 
and if the National Industrial Recovery Act is to be relied 
upon as' authodty for sucl1 loan and/or gift, such act is in 
violation of· the provisions of the constitution of the United 
· States and beyond the power of Congress. 
page 45 ~ Th.is respondent, therefore, says that the City of 
· Danville possesses no power .of eminent domain 
by 'vhich it may· co;ndemn the property .of this respondent 
under the circumstances of this case be.cause 
·(a) The property is desired and sought for private use 
and not a public use. 
(b) Because the property is sought and desired in order 
to consummate and carry out an illegal and u:plawful scheme 
in violation of the provisions of the constitution of Virginia 
and the Constitution of the United States. 
And thereupon the Oourt p,ermitted the said defendant to 
file hi.s amended answer and thereupon the petitioner, by 
Counsel, moved to strike out tl,le said amended answer on the 
ground that the matters therein set forth constituted no 
defense to 't4e' ~l,l~gati.on of ~4e said petition of the City 
of Danville except Par~g~aph #3 and Paragraph #4, sub-
section 2A, ~nd t.hat th~y were covered by respondent's an-
swer filed D~ce~pber 18, 1935, Paragraph #5, which motion 
the court sustained and to. which ruling of the Court the 
defendant excepted and tenders this, his bill of exceptions, 
and prays that it may be signed, sealed and enrolled, which 
is accordingly done. 
This the 8" qay of ~lay, 1936. 
J. T. CLEMENT, 
Judge of Patrick Circuit Gourt, 
Virginia. 
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page 46 } 1 BIGU OF EXCEPTIO,NS' NUMBER 6. 
The City of Danville 
v. 
Harry L. Light. 
• . , I 
Be it remembered that on the 5th day o~ ':F~b~~·~ry,_..l936, 
came the parties to the suit. of the City' of'D~nville ,v •. Harry· 
L. Light, 1by ·their attorneys, and the defendant, Harry L. 
Light, by CorhiS€1, filed exceptions to the report of the 
Commissioners, .dated January 14, 1936, and was returned 
and :filed with the Clerk of said Court on the 14th day of 
.January, IJ.936, 'for 'this, to-wit: 
(a) Because the respondent' contends that the City of Dan-
ville does not have the powe'r of ·eminent 'ciomain., for the 
reasons set out in the demurrer. to the peti~~on and in the 
answer and the amended answer he'retofore filed. 
(b) Because the respondent contends that th~ City of Dan-
ville is attempting to improperly 'exerc~~e . the ,pow.~~' of 
eminent 'domain for the re-asons s·et 'out in the :remurrer. to 
the p'etition and in the answer and the ·innendment to the an-
swer. 
(c) Because in addition ~o the .reasons set out in the .. de-
. murrer and the answer ~rtd the amendment to the answer, 
the evidence taken be for~ tHe bc.niitrijssioner~ .:Phiinly. shows 
that in the present case, the conaeri:uiatiori of the respondent's 
land is sought not for the benefit of the City of Danville but 
for the benefit of the Pirirla.cles Development Corporation, 
a private corporation not possession the po\ver of eminent 
domain. · 
(d). Because the price fixe~ by the Cotpmi~sione.~~- is ~t~ 
terly Inadequate. The said res;eo*dent . ti1~re~o,re ,prays that 
the report of the said Commissioners be not con-
page 47 }- fi·rmed. 
And tli'e court overruled all of said exceptions 
and to which ruling of tpe Court .the defendant excepted 
and tenders this, his bill of exceptions, and prays that it may 
be signed, sealed, and enrl)lled, \vhich is accordingly done. 
This 8" day of ~fay, 1936. 
J. T. CL;EMENT, 
Judge of Patrick Circuit. Court, 
Virginia. 
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BILL OF EXCEPTIONS NUMBER 7. 
The City of Danville 
v. 
Harry L. Light. 
Be it remembered that upon the trial of this cause, in order 
to. s_ustain the various issues raised by the pleadings, the 
petitioner and the respondent respectively introduced the 
following evidence, which was all of the evidence introduced 
in this cause: 
Hearing before Judge j_ T. Clement, Chatham, Virginia, 
December 18, 1935. 
City of Danville, Va., Petitioner, 
v .. 
Harry L. Light, Respondent. 
Appearances: A. M. Aiken, Esq., and Rutledge C. Clement, 
Esquire, of Danville, Va., for the Petitioner; John W. Carter, 
Jr., Esq., of Danville, Va., and R. E. "\Voolwine, Esq., of 
Stuart, Va., for the Respondent. 
page 48 r A. M. AIKEN, . 
a witness called on behalf of the petitioner, being 
:first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Aiken= 
I will say that an offer of $100.00 was made to H. L. Light 
for the property the City of Danville is seeking to condemn in 
this proceeding. I had a conversation with Bates Warren who 
said he was counsel for Light and they wanted ~,000.00 for 
this property. He said that the parties are so far apart that 
he would not want to talk the matter over. 
CROSS EXA~1INATION. 
By ~Ir. Carter: 
.. Q·. Did you talk 'vith Warren or with Light 1 
A. I talked to Warren. I went to his office in the Tower 
Building. I know him fairly well and I went in there and 
asked him where Light was. He said ''He is right here for 
for that purpose. I have charge of it" .. I asked to see Light 
and he said "You are the same as talking to Light now''. Un-
\ 
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der those circun1stances, from vVarren as a lawyer, if he 
says he represents :.M:r. Light, then he does. A letter was 
written to Light by the City Auditor and the only reply we 
ever got to it was from J.\IIr. Warren.· 
Q. You don't know whether Warren was authorized to rep-
resent Light other than what Warren told you Y 
A. Yes, I know from what Lipscomb told me. He was in 
Warren's office and claims to be part owner of this prop-
erty. 
Q. None of your information came from Mr. LightY 
A. I have never been able to find ~{r. Light. He is listed in 
the Directory as a Notary Public. 
page 49 ~ Mr. Carter: We want objections to go to state-
ments of Judge Aiken of what he was told by 
Warren and Lipscomb as to the status of this matter as they 
were not made in Light's presence and in no sense binding 
on him. 
The Court: I have no proof before me that Warren was 
authorized by Light. 
Q. When was this letter sent to Light with reference to 
the conversation with Warren f 
A. I have talked to \Varren before and since the letter 
went. I might add to that that Warren told me to address 
Light at his office. 
Q. And did you do that Y 
A. Yes, 501 Tower Building. 
Q. Then the offer made to Light did not go to his address. 
that the petitioner has filed with the petition, 2939 Hunting-
ton A.venue, Washington, D. C. 
A. I don't think it did. I think the letter written to Light 
was directed in care of the Warren office. · 
{~. Who wrote the letter 1 
A. The city auditor. . 
Q. Is that information of your own knowledge or is it what 
the auditor told you 1 
A. I was there when he dictated it. 
Q. 1,V ere you there when it was written and signed? 
A. No. 
Q. Then as far as you know, the letter may never have been 
sent? · 
A. I am pretty sure I received a reply from Bates ·warren 
about it. 
Q. You received that personally? 
A. Yes. 
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Q. Could you tell me when the Council author-
page 50 ~ ized that letter to be sent? 
A. I think I can, November 29, 1935. I filed a 
certified copy of the resolution authorizing this offer. 
Q. vVhen did the Council authorize these condemnation pro-
ceedings? 
A. They authorized them in that same resolution. 
Q. So the council as a part of the same action of making 
this offer anticipated that at the ti111e it would be accepted f 
A. They did from the conversation with Mr. Warren. 
Q. By no conversation with Light~ 
A. No, I have never seen Light. 
Q. The Council by the same resolution authorized and re-
')nestecl you as the City Attorney to acquire this property by 
the exorcise of eminent domain, if the off.er provided for in 
the re~olution was not accepted by Light in a reasonable 
time. That resolution was adopted on November 29th f 
A .. Yes. 
Q. Do you know when the auditor wrote the letter to LightY 
A. I think it was the same day, very probably. 
Q. Do you know when condemnation proceedings were in-
stituted f 
A. I don't know that. 
Q. They were apparently on December 4th. Is that cor-
rect? 
A. I suppose so. 
Q. They were apparently signed and sworn to by 1\Iay or 
on the 3rd of December f 
A. That is right. 
Q. Within four days of the time of the Council's action, 
these papers had been prepared and sworn to by the Mayor? 
A. That is correct. 
Q. You are not prepared to say whether the Au-
page 51 ~ ditor mailed the letter to Light on the 29th or after 
the 29th? 
A. I cannot tell you the exact date it was mailed; but we 
1nade a bona fide effort to purchase this property sometime 
before that letter was written. I called at Warren's office 
with Rutledge Clement and asked Warren to make us a price 
on this tract we are asking to condemn. He declined to do 
it. Said he would not want to sell that unless he could sell / 
all. I thought the offer 'vould not be accepted. 
Q. You had no specific authority from the city to buy this 
property prior to the resolution¥ 
A. I had no fonnal authority. ~{y conve;rsations with him 
were informal. If he will indicate now that he is willing to 
:iecept that offer, we will gladly ask the Court to dismiss 
these proceedings and take him up on it. 
\ 
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Q. This resolution of November 29th was the first time 
that any authority of the City of Danville, that was compe-
tent to authorize purchase., had taken any action about it? 
A. That is correct. I want to state right now that if Light 
.and Warren are willing to accept that offer, the money will 
be paid to him at once and we will ask the Court to dismiss 
the proceedings. 
Q. Do you recall the time of day this Council meeting was 
held1 
A. No. 
Q. Day or night' 
A .. I think it was day. 
Q. If the Auditor should haye waited until November 30th 
to have written this letter, then this condemnation proceed-
ings was prepared and sworn to within three days of the 
mailing of the letter. · 
page 52 ~ A. I would like to add there that after the offer 
had gone off to Light and condemnation proceed-
ings had been :filed, 1 called Warren over the phone and asked 
him if we were going to be able to get together on the offer 
and he told me no. 
The Court: 
Q. Did you not get a return letter before the proceedings 
were filed or after? 
A. I got a letter about the same time but these condemna-
tion proceedings were not drawn until after I had had the 
conversation with Warren about it. Warren told me the offer 
was too low. 
Q. You say this was after the stenographer had written the 
letter? 
A. Yes. 
Q. Was that after the condemnation proceedings were filed? 
A .. No, that was before. I called him over the telephone. 
RUTLEDGE CLEMEN·T, 
a witness called on behalf of the petitioner, being first duly 
~worn, testified as follows: 
DIRECT EXAMINATION. 
Bv 1\fr. Aiken: . 
'Q. You are a practicing attorney in the City of Danville? 
A. Yes. 
Q. You have been working 'vith the city government in 
the acquisition of lands in Patrick County? 
A. Yes. 
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Q. Do you recall visiting the office of Mr. Bates Warren 
in the Tower Building in Washington with me sometime about 
the 1atter part of November? 
A. I do so, on the 26th day of November. We went to War-
ren's office in the Tower Building in the City of 
page 53 ~ Washington. . 
Q. Did you make any inquiry as to the where-
abouts of LightY 
A. Yes. 
Q.-· Who was present Y 
A. Bates Warren and J. Lipscomb and you. 
Q. What reply did we receive to our inquiry about LightY 
A. Warren started to give us his address and Warren said 
''He is right here. He is talking now''. 
Q. Do you know whether or not you or I, in that conversa-
tion, asked Lipscomb or Warren if they would consider sell-
ing us Tract #3, and if so, at what price?. 
A. You asked that very specific question. Warren's an-
swer was that he would not be interested in disposing of it a 
part at a time. 
Q. Do you know whether Warren knew you and I were there 
representing the City of Danville~ 
A. I have reason to believe that he did. 
Q. You recall being in my office some few days after this 
Washington trip when I called Warren ov:er the telephone 
and asked him whether the offer made by the City of Danville 
was acceptable? 
A. I was there at the time. 
Q. What did you hear? 
A. I heard you tell your secretary to get Bates Warren 
on the phone and p~·etty soon thereafter, you began talking 
and I could hear a voice on the other end. I could hear what 
you said. I know you said when you hung the receiver up 
that Warren said he would not accept that offer. 
page 54 ~ EARL W ARRE.N, 
a witness called on behalf of the petitioner, being 
:first duly sworn, testified as follows : 
DIRECT EXAl\tiiN ... t\.TION. 
Bv J.VIr. Aiken : 
., Q. vVill you give us your name, residence, and occupation¥ 
A. Earl Warren, Washington, Lawyer. ~ 
Q. Are you the son of Bates Warren Y 
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Q. Are you familiar with his interest in the property in 
l'atrick County? 
A. To a certain extent. 
Q. Do you know what relationship exists between Warren 
a.nd Light? 
A. No, I do not. I don't know whether he is his attorney. 
I have never known Light to be in any trouble to need ·an 
attornev. 
Q. I .. am not talking about any trouble. ·I would like to 
know why you happened to come down to Danville in con-
nection with this matter? 
A. To search a title and get ~Iessrs. Woolwine and Carter 
to represent Mr. Light. 
Q. Who asked you to come? 
A. Father and Lipscomb. 
Q. Light did not ask you to come 7 
A4 No. 
Q. Any authority that Messrs. Carter and Woolwine have 
to appear in court comes through you from your father and 
~{r. Lipscombf -Isn't it a fact? 
A. I would not say. I think father had some correspond-
ence with ~fr. Woolwine. 
Q. You assume your father is authorized to speak 
page 55 } for Light? 
. A. I assume so. He is a practicing attorney and · 
represents Lipscomb. 
Q. What interest does Lipscomb have? 
A. I don't know. 
Q. Do you know whether your father and Lipscomb or 
some of Lipscomb's relatives hold an unrecorded deed or a 
conveyance of some kind from Light? 
1\f.r. Carter: I want to object to that on the grounds that 
information this gentleman has secured from Lipscomb or 
Warren is not admissible against Light. 
Q. You say your father is atto~ney for Mr. Light? 
A. I say I don't know. There IS such a man. 
Q. I ·believe you said, ~{r. Warren, that your father and 
Lipscomb are authorized to defend this proceeding for ~fr. 
LightY 
A. I don't know. They simply told me to come down here 
and do what I did. 
Q. Were you authorized to employ attorneys? 
A. I was authorized to get J\fr. Carter in touch with J\fr. 
\Voolwine and father. 
Q. Did they get in touch with him Y 
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... i\.. l think so. 
Q. Who is paying their fee~ 
A. I imagine the owners of the property. 
Q. vVho owns the property? 
A. Lipscomb, Light, and father. 
Q. Does Lig·ht have any interest at all? 
A. I could not say. 
Q. You caine down here solely on the authority of Lips..: 
comb and your father 1 
page 56 ~ A. Yes. 
Q. Are you authorized to m~e any arrangements 
with Mr. Carter or :Wir. Woolwine on their fee? 
A. No, I don't know why I am down here except in regard 
to the title. 
Q. You didn't expect to find it in Chatham, did you? 
.A. No, I have been to Stuart. 
Q. ·You say you think your father and Lipscomb are pay-
ing lVIessrs. Carter and W oohvine for their services. 
A. No. 
Q. You are not paying them? 
A.' No. 
CROSS EXAMINATION. 
By Mr. Carter: 
Q. In your examination of the title, did there come to your 
knowledge anything about a deed of trust¥ 
.A. Yes, one to secure the Continental Trust Company. 
Q. Does your father have any interest in the Continental 
Trust Company? 
A. Yes, he is vice-president. 
JOHN W. CARTER, JR., 
a witness called on behalf of the petitioner, being first duly 
sworn, testified as follows: 
DIREOT EXAMINATION .. 
By Mr. Aiken: 
Q. You are John W. Carter¥ 
.A. Yes. 
Q. Practicing attorney in Danville Y 
.A. Yes. 
I I I 
Q. You are appearing in Court today in defense of the con-
demnation proceedings! · 
A. Yes. 
page 57 ~ Q. Do you feel at liberty to tell us who employed 
· you to defend this proceedings? 
I 
l 
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.A.. I don't know. The first thing I knew of this was Mr. 
]~arl ""vVarren coming to my office and discussing it with me. 
Subsequently, I was called over long distance; an operator 
said it was Washington calling and the person to whom I 
talked said it was Bates Warren and he or whoever it was, 
arranged for me to appear for Light. . 
Q. Have you ever seen the copy of the notice in this proceed-
ing that was served on Harry L. LightY 
A. I saw it here. You showed it to 'me. 
Q. Have you seen the one that was served on Light in 
Vv ashington ~ 
A. I don't know. I have seen a copy. 
Q. Did Earl Warren bring you a paper of that kind? 
A. Yes, he brought me a paper. 
Q. The paper that was served on Light? 
A. I don't know. 
Q. He brought you a paper from Washington Y 
A. 1 don't know where it came from. He gave me a paper. 
lie brought me what appears to be a copy of the petition and 
a copy of your notice. There is nothing on it to show any 
service on anybody. 
Q. Earl Warren then did bring you a copy of the original 
court papers? 
.A. I have not compared them. They appear to be accurate 
copies of the petition you say has been served on Mr. Light. 
Q. You are sufficiently satisfied with your authority to 
appear here for ::Mr. Light upon the request of 
page 58 } Bates Warren f 
A. I don't know whether Bates Warren re-
quested it or not. I felt justified in proceeding upon being 
~ailed over long distance. 
Q. You fell sufficiently satisfied to be here in court making 
a rElsistance on behalf of Light 1 -
A. Such resistance as I have been able to make. 
EARL WARREN, 
recalled to stand, testified as follows : 
RE-DIRECT EXAMINATION. 
Bv ~Ir. Aiken: 
· Q. Do you know what your father and Lipscomb and Light 
want for this property? 
A. They want, as I understand it, the proportionate price 
of this acreage as to the whole that is being taken. 
Q. How much 1noney for this particular piece? 
.A .. Thirty-two hundred acres water front, $150,000.00 pur-
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chase price; that would make it about $1,800.00 for this prop-
erty. 
The Court: 
Q. Did you get that information from Lightt 
A. No, I have no authority to quote Light on anything. 
Q. Do you think that there is any possibility that the owner 
of the property would be willing to accept $100.00? 
A. I should not think so. I have no authority to quote them 
at any figure. My authority is very limited. 
At this point, Judge Clement adjourned Court and agreed 
to hear further. evidence at a later date. 
page 59 ~ In the Circuit Court of Patrick County, Virginia. 
In Vacation. 
City of Danville, Va., Petitiqner, 
v. 
H~arry L. Light, Respondent. 
Before Hon. J. Turner Clement, Judge. 
Chatham, Virginia, December 21, 1935. 
Appearances: A. 1\L Aiken, Esq., and Rutledge C. Clem-
ent, Esq., of Danville, Va., for the Petitioner. John W. Car-
ter, Jr., Esq., of Danville, Va., and R. E. Woolwine, Esq., 
of Stuart, V a., for the Respondent. 
Mr. Carter: If your Ifonor please, before Judge Aiken 
proceeds with the evidence I understand he wants to intro-
dtlce, I want to file an amendment to the answer. (Reads 
amendment to answer.) 
The Court: All right, sir. Have you gentlemen anything 
to sav on that~ Mr. Aiken: Yes, sir, we say we think it raises a matter 
that is wholly immaterial on this issue, and I move that the 
amendment to the answer be stricken out. 
The Court: I won't pass on that no,v. If you have any 
evidence, go ahead and introduce it. 
J\IIr. Aiken: I believe when 've stopped the other day we 
were in the process of trying to prove that l\{r. Bates War-
l"en was the authorized agent of Harry L. Light, the defend-
ant here, for the purpose of effecting the sale. I believe I 
was sworn the other day. 
The Court: I might say, in connection with that, since 
I 
: 
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you all left I have looked at the ·statute. That says if the 
party is not known, or cannot be found with reasonable dili-: 
gence. I doubt if that would be required for a non-resident; 
however, that might be a doubtful question. 
page 60 ~ Mr. 1~iken: 'V e are prepared to go ahead with 
our proof. It will be yery brief; that Mr. Light 
has authorized Mr. Bates vVan·en to act as his authorized 
agent. 
I would like to add .to my testimony the other day and say I 
was informed by l\fr. Earl Lester Warren, the son of l\1:r. 
Bates Warren, who was in court the other day,-that I was 
infonned by him that l\1:r. Light was employed by Barber & 
Ross of Washington, D. C. 
l\ir. Carter: "Te object to any infonnation Judge Aiken 
has gotten from ~Ir. Earl Lester Warren, as being hearsay 
and immaterial. 
The Court: Of course, the statements attributed to ~Ir. 
Warren-either of the'Warrens, Bates Warren or Earl Les-
ter Warren-any statements that may have been made to 
other parties will have to be traced in some manner to Mr. 
Light. 
l\fr. Aiken: Yes, but ~1:r. Warren said, either on the wit-
ness stand or to rne, of the witness stand, that Mr. Light was 
employed by Barber & R.oss, in 'Vashington. Now I would 
like to call :Nir. Strange. 
C. B. STRANGE, 
called as a witness on behalf of the petitioner, and being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Rv Mr. Aiken: 
·Q. Mr. Strange, your name is C. B.·Strange and you are 
Clerk of the Council of the City of Danville, are you not? 
A. Yes, sir. 
Q. I w·ant to ask you if, on Wednesday of this week, you 
put in a long distance call from Danville to Mr. Harry L. 
Light? 
A. Yes, sir, I did. 
Q. Will you tell what took place-what conversation took 
phlce between you and !Jir. Harry L. Light. 
A. Yes, sir, Judge Aiken returned to my office and said 
the question had been raised as to whether or not Mr. Harry 
L. Light or Mr. Bates Warren had received proper 
page 61 ~ notice of an offer from the City of Danville, and 
he had secured information where I might get in 
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touch directly with Mr. Harry Light. The letter was to be 
addressed to :1\{r. Harry L. Light, c/o Mr. Bates Warren. 
Q. Have you got that letter? 
A. Yes, sir. That was the only knowledge we had of the 
whereabouts of JYir. Light. 
Q. I hand you what purports to be a copy of a letter dated 
November 30, 1935, addressed to Mr. Harry L. Light, c/o Mr. 
Bates Warren, 511 Tower Building, Washington, D. C.; I 
will ask you if you sent this letter off to Mr. Light ·in the 
course of the United States mails 1 
A. Yes, sir. 
The Court: What is the date of it? 
Witness : November 30, 1935. 
Q. I ,will ask you to file it as Exhibit Strange 1. Tell the 
Court, please, what conversation you had with Mr. Harry· 
Light, and I will ask you if you had a s-tenographer take down 
ihat conversation 1 · 
A. Yes, sir. 
Q. What was that conversation? 
A. I located Mr. Light at Barber & Ross, either a hardware 
or building supply firm in Washington. I requested to speak 
to 1\f r. Light. vVhen he came to the 'phone, I asked to know 
if his name 'vas Harry L. Light, and he told me it was, and 
I asked hin1 if he 'vas the ~{r. Light who owned the land-
property-in Patrick County, and he said he was. I asked 
him if :1\{r. Bates Warren of Washington author-
page 62 ~ ized him to act for him-
Q. What was that you asked JYir. Light about 
:Nir. Warren? 
A. I asked Mr. Light of Washington if Mr. Bates Warren 
was the authorized agent-was authorized to act as agent in 
the sale of his property to the City of Danville. 
Q. What did ~{r. Light say Y 
A. He said he was. I said, "How long has he been au-
thorized to act for you!'' He said he has been authorized 
ahout fifteen years-at least fifteen years. 
Q. :1\{r. Strange, did you put in a person-to-person call to 
1.[r. JJightT 
A. Yes, sir. 
Q. Did you hear the operator call his telephone~ I 
A. Yes, sir. 
Q. Where was he located? 
A. At Barber & Ross. 
Q. Did you hear the telephone operator at Barber & Ross 
cl;\11 Harry L. Light to the telephone? 
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A. Yes, sir. 
Q. And then that conversation ensued between you and 
n·arry L. Light? 
A. Yes, sir. 
CROSS EXA.ltiiNATION. 
By Mr. Carter: ' 
Q. Mr. Strange, have you got the memorandum written out 
of the conversation? 
A. Yes, sir. 
Q. May I see it f (Witness gives Mr. Carter typewritten 
1nemorandum.) You don't know Mr. Light? 
A. No, sir. 
page 63 } Q. And you never saw him? 
A. No, sir. 
Q. You don't know who the man was you talked to except 
for the fact that-
A. Except that the lady answered the 'phone at Barber 
& Ross and called Mr. Light to the 'phone, and he said it was 
1\fr. Ilarry L. Light. 
Q. You, of course, didn't recognize his voice, or anything 
like that? · 
.A.. No, sir. 
1\{r. Aiken: I want to offer this letter now, this letter re-
ceived by me. 
Mr. Carter: We object to it, sir, on the grounds that-
The Court: Read the letter, please, I don't know what it 
IS. 
:A;Ir. Aiken : We want to offer this letter received by me 
from 1\fr. Bates Warre~, following the telephone conversa-
tion I testified about. 
The Court: Read the letter. 
(~fr. Aiken reads the letter dated December 3, 1935,. later 
filed as Exhibit Aiken #2.) 
The Court: The motion will be overuled. The letter may 
be filed. 
Mr. Carter: We ·want to except. 
The Court: In view of the testimony of ~fr. Strange, that 
~fr. Light says Mr. Warren has been repres-enting him for 
ftfteen years, and the testimony the other day that 1\fr. Harry 
L. Light was a straw man-I don't remember who testified 
that-
Mr. Aiken: I did. I testified that Mr. Lipscomb said that. 
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Mr. Carter: Now on that question, if your Honor please, 
when Judge .Aiken called me Thursday-after leaving here,. 
I tried to get fron1 1\1r. Earl ·warren-I was not 
page 64 } familiar with the situation myself; I tried to get 
from him what the situation was with reference 
to Mr. Light's interest. ~ir. War1·en 's interest,. and Mr. Lips-
comb's interest. If ~Ir. Earl Warren correctly advised me,. 
it ·is necessary to take l\1r. Bates Warren's deposition in the 
City of Washing.-ton, because, if I am correctly informed, ~Ir. 
Bates Warren has not acted as ~Ir. Lig·ht's representative at 
all, but acted in his own behalf and 1\Ir. LipRcomb's behalf, 
because the two own notes on this property, and they have 
shnply treated ~Ir. Light "s interest as if there were no in-
terest there, and have felt they were the main parties in inter-
est. That is my information; I don't know how accurate it 
is, as your Honor can understand, and I would like to have 
the opportunity of presenting those facts to the Court on that 
question. 
Mr. Aiken: If your Honor please, it would somewhat seri-
ously affect the interests of the petitioner here to get into 
any unrHasonable delay in appointing commissioners to con-
demn this land. We think the defendant here has had ample 
time to produce Mr. Light here if they wanted to produce 
hin1. I can't see how taking his . deposition in Washington 
could conceivably serve any purpose. We have got 1\'Ir. 
l~ight 's admission that l\!Ir. Warren is authorized to act for 
hin1 in this particular matter. We have got Mr. Warren's 
lett,er, written on his own stationery, in which he assumes 
to act in this matter. I can't see how taking his deposition 
in Washington could serve any purpose except to delay the 
matter. 
1\{r. Carter: This letter bears out the idea that l\1r. Earl 
"\Varren expressed to me-that Bates Warren is acting for 
himself, and not for Light. 
1\{r. Aiken: He may be acting for himself and Light both. 
He has no interest appearing· on record at all. 
'rhe Court: Day before yesterday I adjourned to give you 
an opportunity to strengthen your hand as to whether a direct 
effort had been made to sell before the condemnation pro-
ceeding; by the same process of reasoning, it seems to me I 
oug-ht to give the respondent a reasonable time to take this 
man's evidence. I remember your evidence, and l\Ir. Clem-
ent's both, but I think he is entitled to answer that. I shall 
not delay appointing· the commissioners, if commissioners 
are to be appointed. I will give a week or ten days. You will 
acoopt notice to take this deposition-
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l\fr. Aiken: We can amend this notice, to locate the owner 
of this property- · 
The Court: I doubt if it is necessary to make any offer to 
the man. It says "by the use of due diligence can-
page 65 } not be found in the state"; Let's see, today is Sat-
urday-
Mr. Carter: I am prepared to go forward with my proof 
on the other matters. 
The Court: All right, go ahead with that today. 
(Letter from 1\fr. Bates Warren to Mr. Aiken, dated De-
cember 3, 1935, introduced as Exhibit Aiken #2.) 
C. B. STR.ANGE, 
recalled as a witness on behalf of the respondent, testified 
as follows: 
DIRECT EXAMINATION. 
Bv }fr. Carter: 
.. Q. lVIr. Strange, I will ask you first to giv.e your name and 
your residence and your occupation. 
A. C. B. Strange, Danville, V a., City Auditor and Clerk 
in the City of Danville. 
(~. The first question I will ask you is about the copy of 
the letter whieh has heen introduced as Exhibit Strange # 1; 
it was dated November 30, 1935, to Mr. Harry L. Light; was 
it mailed on that day1 
A. Yes, sir. 
Q. That was Saturday¥ 
A. I don't recall; I suppose it was Saturday. It was mailed 
on the date it was written. 
Q. Will you look at that calendar, please, and see. 
A. Nov-eiP.ber 30 was on Saturday. 
Q. In the ordinary course of events, it could have reached 
l'vlr. Bates Warren's office until Monday morning, Decem-
ber 2, that is right? · 
A. Yes, I should think so. 
lJage 66 } Q. No,v, Mr. Strange, do you have here the rec-
ords of the minutes of the Oouncil of the City of 
Danville? 
A. Yes, sir. 
Q. I hand you 'vhat purports to be a copy of a proceeding 
lJefore the ·Judge of the Corporation Court of Da;nville on 
August 29, 19'35, which proceeding carries with it. what pur-
ports to be a copy of an ordinance adopted by the Council 
of the City of Danville on August 27, 1935, which ordinance 
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is .sig-ned and approved by the l\1ayor of the City of Danville, 
nnd which ordinance concludes with an order directing the 
holding of an election in Danville on October 1, 1935,-
:rvrr. Aiken: We object to that, if your Honor please, as 
being immaterial. 
'rhe Court : That is in evidence, though. 
1v.[r. Aiken: No, sir, that has not been introduced in evi-
dence. 
The Oo1;1rt: Go ahead with it. 
Q .. The order states that the City Clerk of the City of Dan-
vi.lle appeared and presented to tl1e Judge this ordinance; 
were you the City Clerk referred to~ 
A. Yes, sir. 
Q. Did you present the ordinance referred to? 
A. Well, I haven't verified this one, but I did present one 
to the Judge. 
Q. Was that ordinance adopted on August 2, 1935, by the , 
Council of the City of Danville Y 
A. Yes, sir. 
page 67 ~ The Court: I think the record itself would speak 
for that. . 
Mr. Carter: Yes, sir, the order shows that it was presented 
to the Judge, and out of an abundance of precaution I wanted 
to prove that it was presented by the Clerk of the Council, 
and that ~{r. Strange was that Clerk. 
Mr. Aiken: 1vir. Carter, do you mind my asking Mr. Strange 
one question? 
Mr. Carter : Go ahead. 
Mr. Aiken: ~ir. Strange, I hand you a certified copy of the 
resolution introduced here Wednesday, appropriating $100.00 
for the purpose of offering 1\rir. Harry L. Light $100.00 to 
buy this land; will you tell us, please, whether that appropria-
tion made by the City was out of the federal funds, or out 
of the City's own money. 
Witness: It was out of the City's own money. I might 
state, for his Honor's benefit, the advance grant eliminated 
all purchase of property and was for preliminaries only, and 
not for the purchase of property. 
1\llr. Carter: I wanted to offer this order of the Corpora-
tion Court of August 29, 1935, and also the order of the Cor-
poration Court of October 3, 1935, as exhibits. 
1\tfr. Aiken: They are the ones we objected to as being 
immaterial. 
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The Court : It seems to me they are entirely harmless. Let 
them be filed. 
(Order dated August 29, 1935, filed as Exhibit Respondent 
A; order dated October 3, 1935, filed as Exhibit Respond-
ent B.) 
Q. Now, Mr. Strange, go ahead and tell the Court whether 
or not the property standing in the name of Harry L. Light, 
sought to be condemned in this case, is a part 'of the property 
that the City ·of Danville desires for the purpose of con-
structing the hydro-electric plant referred to in that order? 
A. "\Ve have been so informed by our engineers. 
page 68 ~ Q. Is that the purpose for which the City de-
sires to get it-to construct that plant Y 
.A. Yes, sir. 
Q. Mr. Strange, 'viii you please exhibit the offer made the 
City of Danville by the government of the United States on 
Septernber 27, 1935? 
Mr. Aiken: We object to that, if your Honor please. 
Mr. Carter: If your Honor please, I don't see any use 
reading that. 
The Court : For the present I will let that go in. 
· :i\'[r. Carter: I know Mr .. Strange doesn't want to :file his· 
origjna] of that as an exhibit, but I would like to ask him to 
:file a copy of it as Exhibit Respondent C. 
vVitness: W auld that also apply as to my copy of the let-
ter? 
Mr. Carter: Yes. 
Q. Mr. Strange, was that offer, included in the letter of 
September 27, 1935, accepted by the City of Danville? 
A. y·our question is was the offer of September 27, 1935, 
accepted by the Council of the City of Danville? 
Q. Yes, sir. 
A. Yes, sir; 
Q. When 1 I think you will find it on page 169. 
A. 169, I believe. In the adoption of a resolution by the 
City Council at its regular meeting on October 10, in Coun-
cil Book at page 169 and 170. 
page 69 ~ Mr. Carter: Now, if your Hono~ please, I would 
like to have the privilege of offering as Respond-
ent's Exhibit D, copy of that resolution. 
The Court: Yes, sir, le~ it be understood that you are filing 
that. (To Mr. Aiken.) You are objecting to that? 
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Mr. Aiken: Yes, sir, I do object to it. 
(Copy of resolution referred to filed as Exhibit Respond-
ent D.) 
Q. Mr. Strange, I observ·e that in the offer reference is 
made to P. W. A. ·Circular C, dated September 20, 1935; do 
you have a copy of that circular~ 
A. Yes, sir. 
Mr . .Aiken: Same objection. 
Mr. Carter: I should like to have penmss1on, if your 
l-Io11or please, to file copy of that circular as Exhibit Respond-
ent E. 
The Court : .All right, sir. 
Q. :Mr. Strange, will you please tell the Court whether or 
not the government of the United States has paid to the City 
of Danville any money to be applied to the construction of 
this hydro-electric plant~ 
A .. Yes, sir. 
Q. How much? 
A. The City of Danville has received an advance grant to 
be used for stipulated purposes of $241,636.35. 
· Q. Now has any part of that money been expended toward 
the construction of this plant? 
A. Yes, sir, preliminary engineering expenses. 
Q. And the plant in question is the plant for which the 
City needs Mr. Light's property? 
A. Yes, sir. 
pag·e 70 ~ Q. 1Vho regulates and fixes the rates at which 
electric energy is furnished by the City of Dan-
ville? 
A. The City Council. 
Q. Who determines the conditions under which service shall 
be given or rendered T 
A.. What is your question 1 
Q. Who determines the conditions under whicl1 service 
shall be given or rendered~ 
A. The City Council adopts rules and regulations under 
w·hicb service is to be rendered. 
CROSS EXAMINATION. 
By Mr. Aiken: 
Q. Mr. Strange, under the terms of the grant from the fed-
erAl government-! would like to say, in asking this question 
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The Court: Yes, sir. 
Q. Under the terms of the g-rant to the City of Danville, 
can any of the advance grant be used to purchase land Y 
A. No, sir. 
Q. I believe you have already testified that the appropri8;-
tion for l\{r. Light's offer 'vas from the City's general funds, 
aurl not from any money received from the federal govern-
ment"? 
A.. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Carter: 
Q. Will you point to the provision that prohibits that? 
A. Yes, sir, in the statement of purpose furnished me by 
t.he government; we made our first requisition to the g-overn-
ment for an advance grant of $412,636.35. _In that · 
page 71 ~ requisition there were legal fees, $25,000; engineer-
ing, architectural, and preliminary engineering 
expense, $175,000; contract payments for roads, clearings, 
etc., $146,000; borings and test pits, $17,000; surveys and field 
engineering, $45,000.00, advertising and administrating ex-
pense. $4,636.35. From that requisition, the government de-
ducted the legal fees, as not being subject to advance grant, 
and contract paynwnts fm: roads, ·clearings, etc., of $146,000 
was eliminated, 'vhich left the amount for which they sent 
<!h<?ck. 
Q. I do not understand that you have answered my ques-
tion, }'fr. Strange. 
A. ~rhe governn1ent sent us these fig-ures. 
Q. What I asked you was to point out in the contract or 
ugr(~e1nent with the governn1ent, the provision which prohib-
ited you from paying out this money; you are showing me 
a letter some government official arbitrarily sent you? 
A .. Yes, sir, but I went to Washington to find out what could 
be spent, and they pointed out this was the only money that 
could be spent. 
Q. 'Vhat I am asking you is to take the offer the govern-
ment made and the P. W. A. Circular which the offer says 
controls it, and point out any restriction on the g·overnment 
from paying for land. 
.. A .. We have correspondence-I didn't bring that with me-
but we have been led by the government all along-and I was 
told, when I was trying to straighten this out, that no money 
'vas to be used for paying for land. 
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The Court: The contract speaks for itself. 
page 72 ~ Q. Mr. Strange, isn't this true-may I have the 
P. W. A. Circular-that because of provisions in 
the P. W. A. Circular, which just leaves to the government 
the a.hsolute discretion as to what is to be spent, or how it 
is to bl~ spent; that the government, through its agencies, can 
refuse-
A. Certainly the advance grant can refuse to be spent ex-
cept for what they say. 
Q. The advance grant, or any other sort of grant' 
A. No, I don't think that. 
Q. vVhat distinction is there in the contract you had with 
the government between the advance grant and any other 
gTant; what rules- · 
A. They have rules and regulations as to what it can be 
spent for-rules and regulations with reference to spending 
monev that has been advanced to us. 
Q. isn't that true of all the money 1 
A. As to the construction of that plant. 
Q. Isn't it true that those rules and regulations apply to 
all of the money, whether that is money that the Council bor-
rows, or money that the government advances? 
A. That is true. 
RE-CROSS EXA~IINATION. 
By Mr. Aiken: 
Q. This offer to ~Ir. Light, you say, is outside all of the 
government money? 
A. Yes, sir. 
page 73 ~ E. C. BRANTLY, 
called as a witness on behalf of the respondent, 
and being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Carter: 
Q. Mr. Brantly, I wish you would give your name, resi-
dence, and occupation. ; 
A. E. C. Brantly, Danville, Va., 1\fanager of the Water, 
Gas & Electric Departn1ents of the City of Danville. 
Q. 1\tir. Brantly, .by virtue of your office, I suppose you 
are reasonably familiar with the operation of the present 
municipal electric plant in Danville' 
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A. Yes, sir. 
Q. And you are also familiar with the contemplated con-
struction of a hydro-electric plant in Patrick County, for 
which the Light property is sought to be condemned? 
A. Yes, sir. 
Q. What the City of Danville wants this Light property 
for is to construct a hydro-electric plant? 
A. That is right. · 
Q. And that hydro-electric plant is to be constructed under 
the authority of the government from one of these federal 
loans and grants f 
A. Yes, sir. 
Q. Does the City of Danville confine its plant in serving 
customers for electrical energy to inhabitants of the City 
of Danville 7 
A. No. 
Q. How many power lines run out of the City of Danville, 
owned and operated by the CityY 
A. You mean in miles? 
Q·. How many different lines, first. 
page 7 4 ~ A. I 'vould say six or seven. 
Q. Could you be accurate as to whether it is six 
or 'vhether it is seven f 
A. I would have to think. I would say seven primary lines. 
Q. Seven primary lines. Now what is the mileage, would 
you say, of those lines f 
A. .Approximately 175 miles. 
Q . .Approximately 175 miles. Are there any lines that the 
City owns and operates outside the City which are not pri-
mary lines? 
A. .Just some short ones. 
Q. How many are there of those? 
A. I couldn't say, just offhand. 
Q. Could you give me some idea! 
A. Possiblv four or five. 
Q. Possibly four or five. Could you gi'?:e me some idea of 
the mileage of those? 
A. No, I couldn't. 
Q. Has the City undertaken to extend its lines and solicit 
business outside of the City? 
A. Yes. 
Q. They have gone after th!lt business, have they not? 
A.. We have extended these hnes; we haven't made any par-
ticular effort to get it. 
Q. Mr. Brantly, do you know whether it is the purpose 
of the City to continue that business? 
A.. That all depends. 
114 Supreme Court of Appeals of Virginia 
Q. Depends on what? 
A. On the available energ·y. 
Q. It was partly on your recommendation that 
page 75 } the City embarked on building this hydro-electric 
plant in Patrick County? 
A. That is true. 
Q. And you based your recommendation, in part, on the 
report of the ·Charles T. ~fain Company 1 
A. Yes, sir. 
Q. You are familiar with the Main report f 
A. Yes, sir. 
Q. Isn't it a part of that report that the City 'vould be able 
to sell pow·er to other con1munities and persons and firms Y 
A. I don't recall that being in their report. 
Q. You don't recall that being in their report at allY 
A. No. 
Q. Did. yo~1 take that into consideration in making your 
recommendation? 
A. No. 
Q. How much energy does the City propose to develop at 
the Pinnacles Plant? · 
A. You mean in kilowatt hours? 
Q. Any way that you put it, as far a·s I am concerned. 
A. I would say in the lean years about sixteen millions. 
Q. And how much energy do the inhabitants of the City 
of Danville use now? 
A. About sixteen millions. 
Q. They use sixteen millions now, and that is all you pro-
pose to have when the Pinnacles Plant is completed Y 
4. That is, in the lean years. 
Q. What do yon mean by the ''lean years"Y 
A. When there is a shortage of water. 
Q. How much in other years f 
page 76 ~ A. On the average, twenty-seven millions. 
Q. Your statement is that in the lean years the 
City will have no more power than they have at present f 
A. That is right. 
Q. You expect to continue to se1·ve those people outside 
the City that you are servi·ng now? 
A. As long· as we have surplus energy. 
Q. Do you have surplus energy now? 
A. Yes, we have it. 
Q. Isn't it true that your peak load at present is very dan-
gerously close to the maximum capacity1 
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Q. Isn't it a dangerous practice to operate with an over-
load¥ 
A. Within certain limits. 
·Q. And hasn't that danger point been reached now? 
A. No. I would say now-
Q. Where are the lines located that the City is now serv-
ing? 
A. 1\{artinsville road, Chatham road, Richmond road, 
Stokesland road, Highway #58, Ifolland Road,-the short 
ones I can't recalL 
Q. All of them are located in the State of Virginia 7 
A. All in the State of Virginia. 
Q. 1\.fr. Brantly, do you know of any purpose of the City 
of Danville to discontinue serving persons, firms, and .corpora-
tions outside the City of Danville, after this plant is built Y 
A. I didn't get your question. 
Q. Do you know of any purpose of the City of 
page 77 ~ Danville to discontinue serving corporations, firms, 
and persons living outside the City of Danville, 
'vhen the new plant is built? 
A. Well, as I said before, we can only serve them if we 
have the surplus energy. 
Q. Isn't it your opinion that this plant will produce sur-
plus energy? 
A. That depends. 
Q. Depends on what? . 
A. On how fast the load grows. 
Q. Have you any way of calculating how fast the load 
will grow? 
A. Just our past experience-25·%· 
Q. How long would it take, at that rate of increase, before 
the surplus would be consumed Y 
A. Based on average output at that plant, I would say 
something less than ten years. 
Q. In something less than ten years all your output there 
'vould be required by the inhabitants of the City of Danville 7 
A. Yes, sir. 
Q. For ten years you would have a surplus that you would 
dispose of? 
A. Not just from that plant-from our steam plant, too. 
Q. That is part of that component system 7 
A. Just part of it, yes. 
Q. The steam plant is part of that system, and the hydro-
electric plant at the Pinnacles would compose an important 
element of it? 
A. Yes, sir. 
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Q. The most important element of it Y 
page 78 ~ A. Yes, sir. 
Q. And you say the City hasn't considered, in 
determining· whether this is a g·ood financial venture or not, 
the p1·ospect of selling energy outside the City of Danville T 
A. That is such a small part of the load; this is based on 
the City's requirements. 
Q. But isn't it true that they conternplate increasing that 
load and selling that load outside the City, as one of the ways 
to pay for it? 
A. No, it is primarily for the City of Danville. 
Q. I understand that, but hasn't that element been con-
sideted? 
A. I didn't consider it. 
Q. And Main & Company didn't consider it f 
A. I don't think so. 
CROSS EXA~1INATION. 
Bv Mr. Aiken: 
.. Q. Mr. Brantly, how long have you been Manager of the 
Citv "\iV ater, Gas & Electric Departments? 
A. Nine years. 
Mr. Carter: You gav~ me the mileage of the lines outside 
the City-
Witness : Th~ City owned lines. 
Mr. Carter: What is the mileage inside the City? 
Witness: I would say sixty. 
Mr. Carter: Sixty inside the City, anc1175 outside? 
Witness: Yes, sir. 
page 79 ~ (Mr. Aiken, continuing:) 
Q. Mr. Brantly, you say you have been man-
ager of the City's Water, Gas & Electric Departments for 
nine vears? 
A. "Yes, sir. 
Q. Prior to the time you were manager, you were assistant 
to the late Mr. Talbott? 
A. Yes, sir. 
Q. How long have you been connected with the City Water, 
Gas & Electric Departments in one way or another? 
A. Sixteen years. . / 
Q. I believe you were recently re-elected for a few years 
mo-re~ 
A. Yes, sir. 
Q. In all probability you will be the Manager of the Elec-
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tric Department in Danville when this new development is 
completed? 
A. Yes, sir. 
Q. N o,v, Mr. Brantly, will you tell us why Danville needs a 
new electric plant f 
.A. Well, we need it, of course, because we are having a good 
increase in load. Our steam plant is get~ing to the. point 
where it has reached its maximum safe operating capacity, 
and we need an additional source of power. 
Q. How old is your steam plant T 
A. It is about twenty-three years old. 
Q. What is the normal expectancy of life of a steam plant Y 
A. About 25 years. 
Q. So it has consumed 23 of those 25 years. Will you tell 
us whether or not the City of Danville needs, for its own 
inhabitants, a ne'v electric plant, whether it had a single cus-
tomer outside the City or not? 
.A. Yes. 
Mr. Carter: What was that? 
page 80} (The question and answer are read by the stenog-
. rapher.) 
Q. I believe you said, in answer to a question by Mr. Car-
ter, that the average output of the new proposed plant would 
be consumed, in all probability, by the City's own inhabitants 
in about ten years? 
A. Yes. 
Q. So far as you know, is it the purpose and intention of 
your Department, with its new proposed plant, to maintain 
full and complete service in the City of Danville' 
A. Yes. 
Q. Now if it should develop, after your new plant is com-
pleted, that you have some power that is not needed by your 
customers inside the city limits, would you explain to us how 
the City could possibly serve some of the people of Pittsylv 
vania County with electricity; would such energy as would 
be served to the people outside the City of Danville be, so to 
speak, water that would go over the dam and run down the 
river if you didn't let them have it; is that right 7 
A. Yes. 
Q. Would you say, then, that the purpose of building the 
new plant is solely for the purpose of serving the inhabitants 
of the City of Danville? 
.A. Yes, sir, that is the idea. 
Q. I believe Mr. Carter asked you about the mileage of lines, 
and you said there were about 175 .miles of rural lines and 
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60 miles of lines inside the city-I believe they were the fig-
ures you gave; would you tell us how the population density 
in the city compares to that along those lines out-
page 81 ~ side of the city¥ 
A. Of course, a n1ile line doesn't mean anything. 
I mean anything. I might say only 5%' goes outside the City. 
Where we might have two customers to a mile in the county, 
in the city, we would ·have-
Q. You say only about 5% capacity goes outside the cityY 
A. Of our output, yes, sir. 
Q. In electrical circles, or the language of an electrical en-
gineer, is that a negligible or substantial quantity? 
A. It is a negligible quantity. 
Q. Suppose every rural customer, or every customer out-
side the city that you now have would be cut off, would it 
materially affect the switchboard' 
A. You wouldn't be able to notice it. 
Q. What 'is the population of the City of Danville? 
A. .Approximately 27,500. 
Q. Does your department serve any other towns or incorpo-
rated communities besides the City of Danville Y 
A. No, sir. 
Q. I believe you have already testified that if you didn't 
have a single rural customer, the City would still need this 
new plant? 
A. Yes, sir. 
Q. Mr. Brantly, I want to ask you if any officer or agent of 
the United States government has had anything to do with 
determining that the City needs this tract of land of Harry 
L. Light for which we are applying for in this condemna-
tion proceeding~ 
A. I don't know of any. 
Q. Is it your opinion as an engineer, and manager of the 
Electric Department that it is necessary? 
A. Yes, sir. 
page 82 ~ Q. The City's consulting engineers regard it so? 
A. Yes, sir. 
The Court : I think the Council of the City of Danville is 
the one to decide that, under the statute. · 
RE-DIRECT EXAMINATION. 
By Mr. Carter: 
Q. Mr. Brantly, I was interested in some of your answers 
to my questions; do you mean to tell the Court this: that, 
with the rate of increase of business in the City of Dan-
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ville anticipated for the next ten years, at the expiration of 
that time this Pinnacles Plant, together with the steam plant 
in Danville, will be close to the n1argin, and additional 
monevs will be needed to build further-
A. "'There will probably be some additions made during 
that time and at the end of that time. 
Q. And your opinion is that at the end of ten years your 
facilities, both the Pinnacles Plant and steam plant, will then 
be inadequate unless additional moneys are expended 1 
A. During that length of time you would have to spend 
some money. 
Q. I am assuming that you. did not spend any money; put 
in the steam plant and the pinnacles-
A. Not plus the steam plant. 
Q. You will still have it? 
A. It may be necessary, during that time, to re-vamp that 
steam plant. It just depends on how much we operate it. 
Q. What will the situation be, assuming that the increase 
will be at the rate you ~aid; what will the situation be with 
the output from the Pinnacles and the steam plant 1 
page 83 } A. We will have to operate the steam plant in 
order to take care of our business. · 
Q. How much surplus will you have? 
A. Well, that would be mighty hard to say. 
Q. I understand you have got a very definite idea of the 
capacity you will have1 
A. Assuming, in an average year, 27 millions, in a lean year 
lfi or 17 millions, we will have to operate the steam plant; 
the hydro plant will not be sufficient to supply the needs of the 
City of Danville. 
Q. At the end of ten years you will have the hydro plant, 
and wi.ll still have the stea1n plant to supply surplus power f 
A. We will still run the steam plant, but we don't refer to 
that as surpus energy, because you can always get coal, but 
the other is storage of water. 
Q. At the end of ten years, you will have a certain output 
at the Pinnadest plus a certain output at the steam plant; 
how will that combined output compare with your demand 0/ 
A. Where you have got a water plant with regulated stor-
age, you take the steam plant and operate it to get any power 
you can't get from water. If the water is not available-not 
stored-you will have to operate your steam plant to make it 
up. 
Q. Could you give me some idea, ten years from now,-
take a lean. year at 16 million I{WH, and the steam plant-
A. Now, that is output. The capacity is 6,200 KW. 
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Q. Output 16 million, and you figure the output up there 
would be 32 million? 
A. Yes, sir. 
Q. What do you think the demand \vould be in 
page 84 ~ Danville in ten years 1 
A. Twenty-seven million. There is a difference 
between capacity and out-put. If we could operate our steam 
plant twenty-four hours a day, it \Vould be twenty-four times 
the installed capacity, would give you the output. 
Q. If you do that ten years from now-
A. You won't find that condition-that you can operate a 
steam plant 24 hours a day, unless it is what is known as a 
base load plant. 
Q. As I understand it, here is ·what the City proposes: if 
your load gets a little heavier than it is now, it would be dan-
gerously near the danger line? 
A. You mean at present? 
Q. Yes, sir. 
A. Yes, sir. 
· Q. If that occurs, the City would cut off the consumers out-
side the City? 
A. We intend for this development to take care of it, so we 
won't have fo cut off. 
Q. You might get to the point where you would have to~ 
A. Unless we g·ot additional energy. 
Q. If you began the operation of this plant, and got to the 
danger mark, would you just cut them off? 
A. We would have our stean1 plant. 
Q. Well, if you got to the point \vhere you didn't have 
enough power, even \vith the steam plant, who would deter-
mine who you cut off? 
A. The City Council would have to .spend some more money. 
Q. Or else cut them off? 
A. ·Yes, sir. 
page 85 }- Q. What is the particular purpose for which you 
need lVIr. Light's land Y 
A. Need it for the construction of this development. 
Q. It has no water power · 
A. Well, I would say it has water power-
Mr. Aiken: I don't think ~hat is material, if your Honor 
please. · 
The Court: I don't kno\v what the object is-
Mr. Carter : Judge Aiken was trying to develop something 
about it. 
The Court: It is for the City Council to decide-that is 
under the express terms of Section 3031. 
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Mr. Carter: I understood from the petition that they claim 
there is no water power on the land; don't you allege that 
water and riparian rights are not owned by ~fr. Lig·htY 
Mr. Aiken: Yes, that lVe just wanted the land for itself. 
Mr. Lig·ht does not own the water rights. 
RE-CROSS EXAMINATION. 
By Mr. Aiken: 
Q. Mr. Brantly, in the electric utility business is it, or not, 
customary and in keeping with good business principles, in 
building a new electric light plant, to make some allowance 
for your expected needs for about ten years; is that right Y 
A. Yes, sir. 
Q. Is it in keeping with good business to invest money at 
the present time to build capacity in a plant that might not be 
needed for about ten years 1 
A. It would be a very poor policy. 
Q. So for about ten years in advance is usual Y 
A. Yes, sir. 
Q. I suppose that is for the purpose of not hav-
page 86 } ing to build another one for about ten years f 
A. Yes, sir. 
C. B. STRANGE, 
recalled as a witness on behalf of the respondent, testified as 
follows: 
DIRECT EXAMINATION. 
By Mr. Carter: 
Q. ~Ir. Strange, I wanted to see if I understood you about 
the government's action on requisitions from the City of Dan-
ville for an advance payment on this grant; I believe you 
said the grant advance payment is not on land f 
A. That is right. 
Q. From this paper, I understand that on the 4th of Octo-
ber, which was three days after the election, and the day after 
the Judge certified that the election had been carried, the City 
of Danville made a requisition on the federal government-
A. It is a statement of the purpose for which we wanted 
the money. · 
Q. -made a requisition of $412,636.35 Y 
A. That is correct, sir. 
Q. And that money was to come from the so-called grant or 
gift that the government was going to give the City? 
A. That is rig·ht, yes, sir. 
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Q. And you listed what vou .wanted that money for 7 
ll. 1res, sir. • 
Q. One item was $25,000.00 for legal fees; one item was en-
gineering fees, architect fees, and inspection and preliminary 
engineering expense, $175,000.00; that is right, isn't it! 
ll. Yes, sir, I read all that. 
Q. I just wanted to get it clear. Anotber item 
page 87 r contract payments, road and land clearings, $146,-
000.00; that is true~ 
A. Yes, sir. _ 
Q. Another item was boring and test pits, $17,000.001 
A. Yes, sirr 
Q. Another item was surveys and field engineering, $45,-
000.00. 
A. 1r es, sir. 
Q. Another was advertising and administrative expense, 
$4,636.357 
A. Yes, sir. 
Q. Now as I understand you, some government official up in 
Washington just said "We are not going to advance you any 
money to pay legal fees, _$25,000.00 or any money to pay for 
roads or land clearings, $146,000.00-" 
A. Not at this time. 
Q. And they just, instead of sending $412,636.35, sent you 
the amount you testified toY 
A. That is correct. 
Q. Do you lrnow who decided up there that they weren't go-
ing to let you have those items f 
A. It is very hard to determine in the government. You 
just get-
Q. All .:you can say is some government official up there 
decided they were not going to let you have it Y 
Mr. Aiken : Objection. 
A. Yes, sir. 
Q. The City understood that it was entitled to what they 
were asking forY 
A.. No, sir, that was just a statement of purpose reqnireu 
up there, made by the engineers to start this project off, to 
get it on its feet. They took this view, "Instead of $412,-
63n.35, we will send you $241,636.35 at this time''. 
page 88 ~ Of course, the other will come on in due course. 
· Q. That is, you think it will Y 
A. We are expecting it. 
Q. You don't konw 'vhat will happen if some other g·ov-
ernment official says, ''Nothing doing'' Y 
A. I can't look that far in the future. 
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CROSS 'EXA.lVIINATION. 
By 1\tlr. .Aiken : 
Q. You know you have a contract1 
.A. Yes, sir. 
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The Court: Have you gentlemen any proof you 'vant to 
offer1 
J\{r. .Aiken : No, sir. 
The Court: I want to close everything except that ques-
tion of taking Mr. Warren's deposition-that is to say, if it 
is taken. The only question I want to leave open today is 
whether or not a direct effort has been made to sell. 
Mr. Aiken: We submit to your Honor that the evidence 
produced here to day and Wednesday shows that we made a 
direct and ineffectual offer to come to terns with the owner of 
this property through Mr. Bates Warren; that the evidence 
taken here today shows that ~Ir. Light, the owner of this 
property on the record-the owner of the legal title-has ad~ 
mitted that Mr. Warren was authorized to act for him in th(l 
matter of Reiling this property to the City of Danville, and 
we think that all the evidence here shows that we have made 
a real effort to agTee with' Mr. Warren about it. 
The Court: You don't quite understand me. Have you 
any evidence that you want to introduce on the 5th ground-
about the object of this enterprise1 
Mr . .Aiken: We are satisfied with the evidence as to that. 
The Court: Do you want to be heard on it? 
page 89 ~ (Argument by Mr. Carter, of counsel for the 
respondent; argument hy Mr. Clement, of Coun-
sel for the petitioner.) 
The Court: J\tir. Carter hasn't argued the question as-
signed in the 5th ground, and I take it he is abandoning that1 
Mr. Carter: No, sir, I don't 'vant to abandon that. 
The Court: The decision of the courts are so clear, I would 
· .have to hold ag·ainst you. (Cites cases) I think in this case, 
the Court would be constrained to hold that the primary pur-
pose is for service to inhabitants of Danville, so the amended 
answer will be s-tricken out. 
Now on the question of ·whether a direct and ineffectual ef-
fort waR made to settle with Light, we are in this situation. 
Today the testimony of J\{r. Strange on the witness stand, 
wherein he said he talked to a man who gave his name as 
Harry L. Light, would clearly warrant the Court in holding 
that Mr. Bates Warren had authority to act for him. This 
case has been continued for some time. It strikes me if coun-
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sel really wanted to take the deposition of 1\ir. Warren, they 
would have gotten hin1 hero today. I don't like to place counsel 
in an embarrassing position, but the evidence shows from 
Judg·e Aiken and ~fr. Clement that he stated, "This is Mr. 
(1\iE·MORANDUl\f: Counsel for the City of Danville states 
that this is obviously a typographic error and .should read 
1\fr. Lig·ht) vVarrcn talking now"; that he represented 1\!Ir. 
Light; and followed up by the testin1ony of Mr. Strange that 
he told him :rvir. "\Varren 'vas authorized to represent him, 
and had been representing· him for fifteen years,-that, 
coupled with the fact that this man is a non-resident of 
he state, evidence is not required. (Cites statute) If 
that were not true, a man, by dodging around and 
concealing himself. could hold up proceedings indefi-
uitely. The evidence shows that all negotiations have been 
with Mr. Warren. ~Ir. vVa.rren tells Mr. Clement and Mr. 
Aiken that he is representing 1\1r. Light. That, coupled with 
the conversation of Mr. Strange, and the fact that 1\!Ir. War-
ren has had ample opportunity to be here, 'varrants the Court 
in holding that further continuance should be denied-that 
is, for the taking of testimony of Mr. Warren in the City of 
Washington. Is there anything further counsel has to sug-
gest? 
Mr. Carter: We wanted the record to show an 
page 90 ~ exception to your Honor's action in striking· out 
the amendment to the answer. 
An order was entered. in which the following were ap-
pointed Commissioners : 
J. D. Hopkins 
C. B. Robertson 
W. A. Cockram 
A. C. Turner 
B. H. Coop,er. 
EXHIBIT STRANGE 1. 
1\~Ir. Harry L. Light 
c/o Mr. Bates Warren 
511 Tower Bldg. 
Washington, D. C. 
Dear Sir: 
12/27/35-E. H. D. 
''November 30, 1935 
The City Council of Danville, Virginia has authorized me 
to offer you, in its behalf, the sum of $100.00 for a small tract 
of land standing in your name in Patrick County, Virginia, on 
the Dan River near Point Lookout. We desire to obtain this 
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P,roperty with the exception of the Riparian rights, which we 
understand you do not own. The property is described as 
follows: 
"Beg·inning at Thomas W. Stanley's and Light's corner 
rock thence S. W. 10 poles to Thomas W. Stanley's corner 
stone near Brown's grave S. 1 W. 33 poles and with a line 
fence to a chestnut S. 25 W. 28 poles to a double maple off S . 
.57 W. 40 poles to the fork of the Haunted Branch down the 
same as it meanders to Dan .River; thence up the river as it 
meanders to a dogwood standing about 35 yards from the 
river and about 50 yards below the Big Falls S. B. Vipper-
man's corner; thence with his line to a chestnut; thence fur-
ther with a line to a cilerry tree and further with his line to 
a poplar; thence to a locust in or near Light's Line with 
Light's line to the beginning. 17 
We would like to buy this pi·operty from you at this price 
at once. If you are willing to sell it to us at this 
page 91 ~ price, the City Attorney will dra'v a deed and send 
it to you without charge to you. 
The City desires this property to be used as a part of the 
property it will need for the construction of its proposed 
Hydro-Electric Plant. 
I 'vill be very glad if you will let me hear from you 
promptly. 
AMA/bc 
Yours very truly, 
·City· Auditor & Clerk'' 
EXHIBIT .AJI<:EN #2. 
12/21/35 E. H. D. 
BATES WARREN 
Attorney and Counselor at Law 
Tower Building 
14th and l{ Streets, N. W. 
Washington, D. C. 
Phone National 0080 
~{r. A. ~L Aiken, 
City of Danville, 
Virginia. 
~1: v dear ~{r. Aiken : 
December 3, 1935. 
I have your letter in which you suggest a price of $100.00 
for the tract of land located on the Dan River which is in 
the name of Harry L. Light. 
. 
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This price is so out of proportion of 'vhat we consider the 
property worth that we cannot consider it. 
It seems to me that it is also very much out of proportion 
of what Danville has agreed to pay for similar located prop-
erty. We are only asking the City of' Danville to pay us in 
-proportion that they are paying the Caldwell Company. 
I believe that we could sit down with the engi-
page 92 ~ neers and soon develop what would be a fair pro-
. portion of the agreed purchase price. It seems to 
me that this could be arrived at by first determinining ho'v 
much land will be required in a given location and how much 
water power will be required in a given location and then 
determine what proportion of that belongs to us the san1e 
proportion of the purchase price. Whatever in fairness that 
amounts to, I am sure we will be 'villing to accept. 
ThiR seems to me would be so much better than to go 
throug·h an expensive law suit over the property. We want 
to settle the whole thing at one time and not in piece-meal 
as you may from time to time require it .. 
Very truly yours, 
BATES WARRE·N'" 
BW:LCT 
EXIDBIT RESPONDENT "A". 
12/21/35 E. H. D. 
IN VACATION. 
Virginia: 
In the Corporation Court of the City of Danville, on Au-
gust 29th, 1935. 
IN THE ~fATTER OF an ordinance adopted by the Coun-
. cil of the City of Danville, Virginia, and presented to, ap-
proved. and signed by the M~ayor of" the City of Danville, Vir-
ginia, on August 27th, 1935, authorizing the issuance of $1,-
513,00.00 of electric revenue bonds of the City of Danville. 
This day came the City Clerk of the City of Danville and 
presented to the Judge of the Corporation Court of Danville 
in vacation a certified copy of an ordinance adopted by the 
Council of the City of Danville on August 27, 1935, and pre-
sented to, approved, and signed by the Mayor of the City of 
Danville, which ordinance reads as follows : 
----=:;-
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pag·e 93 ~ AN ORDINANCE TO AUTHORIZE THE 
CITY OF DANVILLE TO CONSTRUCT A HY-
DRO-ELECTRIC PLANT AND TRANSl1ISSION LINES 
FOR TliE CITY OF DANVILLE AND TO AUTHORIZE 
IN AID OF THE FINANCING THEREOF THE ISSU-
ANCE AND SALE OF BONDS OF THE CITY OF DAN-
VILLE IN THE PRINCIPAL AJ\iOUNT OF $1,513,000.00 
TO EN.&BLE THE SAID CITY TO SECURE THROUGH 
THE BENEFITS OF EITHER OR BOTH THE NA-
TIONAL INDUSTRIAL RECOVERY ACT OR THE 
EMERGENCY R.ELIEF APPROPRIATION ACT OF 
1935, BOTH BEING ACTS OF THE CONGRESS OF THE 
UNITED STATES, A GRANT OR LOAN OR BOTH 
FROM THE ·FEDERAL GOVER.NMENT IN AID THERE-
OF PROVIDING FOR THE P AYlliENT OF SAID BONDS 
AND FOR THE SUBl\1ISSION OF THE QUESTION OF 
THE ISSUANCE OF SAID BONDS TO THE QUALIFIED 
VOTERS OF THE CITY OF DANVILLE. 
WHER.EAS, the Con1mittee of Citizens appointed to make 
a study of Danville's po,ver problem has, upon the advice 
of Charles T. Main, Inc., Consulting Engineers, recommended 
a proposed hydro-electric development at the Pinnacles of 
the Dan; and, 
WHEREAS, the President of the United States has made 
an allotment of federal funds for the purpose, 
BE IT ORDAINED by the Council of the Citv of Danville 
as follows: .. · 
Section 1. In order to enable the City of Danville to carry 
on more economically and adequately the undertaking of 
generating· and supplying· electric light and power o the City 
and its inhabitants, it is deemed expedient for the 1ty o 
construct a new l'i"tdro-electric. plant at the Pinnacles of the 
Dan and appropriate transmission lines, structures and facili-
ties incidental thereto; to borrow, in aid of the financing-
thereof, $1,513,000.00, and to issue and sell its bonds in the 
principal amount of the money so borrowed. Ac~ordingly, 
such construction and borrowing and the issuance and sale 
of such bonds are hereby authorized. 
page 94 } Section 2. The proceeds from the sales of said 
bonds ( ex-cluRive of any accrued interest ai;ld pre-
mium~. which accrued interest and premiums may be used 
for the service of said bonds), together with any and all sums 
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eral Emergency Administrator of Public Works or such other 
similar ag·cncy or agencies as may be designated or created, 
may grant to the City of Danville for the purpose, shall be 
used for the congtruction of a. hydro-electric light and power 
plant and transmission lines and the. structures and facilities, 
including dams, appropriate thereto and for the acquisition 
of lands, easements or rights in lands and for other and inci-
dental purposes, all as part of the City's electric light and 
power g·enerating and distribution system. 
Section 3. It is the purpose of this ordinance to author-
ize the borrowing of money and issuing of bonds under the 
provisions of Clause (b) of Section 127 of the Constitution 
of Virginia for a specific undertaking from which the City 
may derive a revenue, and said bonds herein authorized shall 
be ist=~uerl under and in compliance with said Clause and shall 
not he included within the otherwise authorized indebtedness 
of the City of Danville. Said bonds shall be payable as to 
both principal and interest from the gross revenues, receipts 
and income derived frmn the City's g·enerating and distribu-
tion system of electric light and power and from the amounts 
to be paid by the City for all electric light and power taken 
from the system by the City for its own uses and purposes, 
and for such power Ro taken the City shall pay reasonable 
rates. The City shall covenant and agree with the holder 
of said bonds to take from the system all power and 
page 95 ~ light needed for its own uses and purposes and to 
pay reasonable rates for the power and light so 
taken. 
Section 4. Since it is further the purpo.se of this ordinance 
to authorize the borrowing of n1oney and the issuance of 
bonds pursuant to provisions of Chapter 26 of the Acts of the 
General Assembly of Virginia of 1933 and of any acts amenda-
tory thereof or supplemental thereto, the construction of the 
hydro-electric. plant and transmission lines and the financing 
of the cost thereof shall be undertaken onlv in such manner 
as will enable the City of Danville to obtain a loan or grant, 
or both, from the Federal Emergency Administrator of Pub-
lic Works pursuant to the provisions of the National Indus-
trial Recovery Act, approved June 16, 1933, or the Emergency 
Relief Appropriation Act of 1935, approved April 8, 1935, or 
of any acts of the Congress of the United States amendatory 
thereof or supplemental thereto. 
Section 5. Said bonds shall bear interest .1t the r::tte of 
four per centum ( 47o) per annum, payable semi-annually, and 
shall mature within a period not to exceed thirty ( 30) years 
from their date or dates at such time or times and in such 
amounts as the City Council by ordinance or resolution shall 
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determine, and the City Council does hereby determine that 
the probable life of the proposed construction exceeds thirty 
years. 
Section 6. Said bonds may bear such designation, such date 
or dates, may be in such form and denomination, may be 
subject to such terms of redemption, with or without premium, 
may be payable in such medium of payment and at such place 
or places and may carry such privileges as to registration, 
<Conversion, reconversion and exchange and contain and be 
subject to such other term, conditions and provisions, not 
inconsistent with the provisions of this ordinance 
page 96 ~ or of Clause (b) of Section 127 of the Constitu-
tion of Virginia, 1;1s the City Council by ordinance 
or resolution shall detennine. Pending the engraving and is-
suance of any of said bonds in definitive form, temporary 
bonds or interim certificates with or without interest coupolls, 
exchangeable for definitive bonds may be authorized and is-
sued in the same manner as definitive bonds may me author-
ized and issued pursuant to the provisions of this ordinance. 
Section 7. Said bonds shall be issued and sold to the United 
States of America, acting through the Federal Emergency 
Administrator of Public Works or such other similar agency 
or agencies as may be designated or created; provided, how-
ever, in the event that the Council of the City of Danville shaH 
by resolution determine at any time or from time to time 
that it is in the best interests of the City to offer and sell any 
or all of said bonds at public sale, any or all of said bonds may 
be offered and sold \vith the prior written consent of the said 
Federal En1ergency Administrator of Public Works or other 
similar agency or agencies, upon the express understand-
ing that by any such public sale of any of said bonds the right 
of the City of Danville to receive a g-rant or donation from 
the United States of America shall not be impaired. They 
shall be issued under resolution of ordinance providing for 
their payment and security and for the remedies of the hold-
ers of the bonds in accordance with the terms of the agree-
ment or agreen1ents with the United States of America, act-
ing through the said Federal Emergency Administrator of 
Public Works or other agency or agencies, into which the City 
Council shall enter; and such agreement or or 
page 97 ~ agreements may contain such terms, conditions or 
provisions, not inconsistent with the provisions of 
this ordinance or of Clause (b) of Section 127 of the Consti-
tution of Virginia, as in the discretion of the City Council 
may be necessary, proper or advisable for the purpose of ob-
taining- a grant or loan or both from the said Administra-
tor or other agency or agencies. The bonds may, if so pro-
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vided by ordinance or resolution of the City Council, be se-
cured by a deed of trust or a· mortgage on the new hydro-
electric plant and transmission lines and by a pledge of all 
or any party of the revenues of the City's electric light and 
power generating and distribution system. 
Section 8. The new hydro-electric light and power plant 
and transmission lines shall be constructed for the use of the __ 
Cit its in ita nd customers; and the City shall agree 
with the holders of the bon s t at it will maintain and op-
erate such plant and transmission lines with the necessary dis-
tribution. Ilnes within the City as a municipally owned and op-
erated public utility and that the City will take, use and dis-
tribute the current gene.rated thoreby and that it will charge 
l~easonable and adequate rates for such current. 
Section 9. City may use and apply to any other City pur-· 
pose all surplus revenues fro1n its electric light and power 
system over and above those required by an agreement be-
tween the City and the said Federal Emergency Administra-
tor or Public Works or other agency or agencies to be set 
aside and applied solely to the maintenance, operation, re-
pair and insurance of the system and to the payment of the 
principal of and all interest on said bonds and to the accu-
mulation of reserve funds for said purpose. 
page 98 ~ Section 10. The City shall not1 so long as any bonds authorized pursuant to th1s ordinance are 
outstanding, grant any competitive electric light or power 
franchise or purchase or take current from any source other 
than from its own system, unless and to the extent that at 
any time the light or po,ver supply by such system is not avail-
able or is inadequate. The City shall furnish to the original 
purchaser· or purchasers of the bonds, and, upon written re-
quest, to any holder of any of the bonds, not later than thirty 
days after the close of eac.h six months' fiscal period, com-
plete operating and income statements of the system in rea-
sonable detail covering such six months' period; and, not 
more than sixty days after the close of each fiscal year, com-
plete financial statements of the system and of the City cover-
ing such fiscal year, certified by independent auditors. 
Section 11. No bonds shall be issued under the authority 
of this ordinance until the issuance thereof shall have be~n 
approved by the affirmative vote of a majority of the quali-
fied voters of the City of Danville, voting upon the (]uestion 
of their issuance at a special election held for that purpose. 
Section 12. The City Clerk is hereby directed to present 
forth,vith a certified copy of this ordinance to the Corpora-
tion Court of the City of Danville, or to the Judge thereof in 
vacation, and said Court or Judge is hereby authorized and 
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requested to enter an order directing the proper election of-
ficials of the City of Danville to take· such steps and prepare 
such means as may be necessary to submit to the qualified 
voters of the City at a special election for determining the 
question whether said bonds shall be issued, and to make 
such order as n1ay be proper to give due publicity to such 
election. 
page 99 ~ Section 13. All ordinance, resolutions and or-
. ders or parts thereof in conflict with the provisions 
of this ordinance are to the ·extent of such conflict hereby re-
pealed. · 
Section 14. This ordinance shall take effect upon its pas-
sage. 
PASSED BY THE COUNCIL OF THE CITY OF DAN-
VILLE THIS 27TH DAY OF AUGUST, 1935. 
THIS ORDINANCE WAS PR.ESENTED TO ME THE 
UNDERSIGNED, NIA·YOR OF THE CITY OF DANVILLE, 
APPROVED. AND SIGNED BY ~iE ON THE 27TH DAY 
OF AUGUST, 1935. 
ATTEST: 
C. B. STRANGE 
(SIGNED) HARRY WOODING 
1\fAYOR, CITY OF DANVILLE. 
CLERK, CITY OF DANVILLE. 
Pursuant to the provisions of said ordinance and Chapter 
26 of the Acts of the General Assembly of Virginia of 1933, 
and other laws applicable thereto, it is ordered by the un-
dersigned Judge of the Corporation Court of the City of 
Danville. Vir~nia, in vacation, that a special election shall 
be held in the City of Danville on October 1st, 1935, at which 
there shall be submitted to the qualified voters of said City 
the question whether the bonds/provided for in said ordi-
nance shall be issued by the City of Danville. 
And it is further ordered that the electoral board and all 
other regular election officers of the City of Danville shall 
take ~uch steps and prepare such means as may be necessary 
for the purpose of submitting the said question to the quali-
fied voters of said City at said special election for 
page 100 ~ determining the question of whether said bonds 
shall be issued. 
And it is further ordered that the electoral board of said 
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City shall, prior to the date of said election, have printed, 
at the expense of the City, proper ballots to be voted at said 
election on which shall be stated the date of election, the 
amount of said bond issue, and shall also have printed on 
separ-ate lines the words ''For Bond Issue'' and the words 
''Against Bond Issue'' in accordance with the provisions of 
the law of Virginia. 
And it is further ordered that the ballots to be used in said 
election shall be in substantially the following form: 
BALLOT 
SPECIAL EL·ECTION OCTOBER 1ST, 1935. 
SHALL the City of Danville issue and sell pursuant to an 
ordinance adopted by its City Council on August 27, 1935, its 
electric revenue bonds in the principal amount of $1,513,-
000.00. 
FOR BOND ISSUE 
AGAINST BOND ISSUE 
And it is further ordered that the Sergeant of the City of 
Danville post a notice of said election at each voting place in 
said City, and that the Clerk ,of this Court shall cause no-
tice of said election to be published one or more times in a 
newspaper published in the City of Danville at least twenty 
davs before the said election . 
. A:nd it is further ordered that the notice to be posted and 
published as aforesaid shall be in substantially the following 
form: 
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PUBLIC NOTICE OF SPECIAL ELECTION ON THE 
QUESTION OF ISSIDNG ELECTRIC 
REVENUE BONDS . 
Pursuant to an order entered in the Corporation Court of 
the City of Danville on Aug. 29th, 1935, in vacation, an election 
will be held in the City of Danville on October 1st, 1935, for 
the purpose of determining the question whether the City 
of Danville shall issue electric revenue bonds of the City in 
the amount of $1,513,000.00 with an interest rate of four per 
centum ( 4%) per annum, payable as provided in the ordi-
nance set forth in this order, pursuant to said ·ordinance 
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which was adopted by the ·Council of the City of Danville on 
August 27, 1935, and entitled: "AN ORDINANCE TO AU-
T.HORIZE THE CITY OF DANVILLE TO CONSTRUCT 
A HYDRO-E·LECTRIC PLANT AND TRANS:NIISSION 
LINES FOR TI-IE CITY OF DANVILLE AND TO AU-
THORIZE IN AID OF THE ·FINANCING THEREOF.THE 
ISSUANCE AND SALE OF BONDS OF THE CITY OF 
DAJ.~VILLE IN THE PRIN.CIP AL AMOUNT OF $1,513,-
000.00 TO ENABLE THE SAID CITY TO SECURE 
TI-IROUGH THE BENEFITS OF EITHER OR BOTH 
THE NATIONAL INDUSTRIAL RECOVERY ACT OR 
THE EMERGENCY RELIEF APPROPRIATION ACT OF 
1935, BOTH BEING ACTS OF THE CONGRESS OF THE 
UNITED STATES, A GRANT OR LOAN OR ·BOTH FROM 
THE FEDERAL GOVERNJ\fENT IN AID THEREOF 
PROVIDING ·FOR THE PAYMENT OF SAin BONDS 
AND FOR THE SUBMISSION OF THE QUESTION 0], 
THE ISSUANCE OF SAID BONDS TO THE QUALIFIED 
VOTERS OF THE CITY OF DANVILLE. 
O'l'IS BRADLEY, 
Clerk of the Cm;poration Court. 
Given under my hand August 29tll, 1935. 
HENRY C. LEIGH, Judge. 
page 102 } To Otis Bradley, Clerk: 
Ple~se enter the foregoing order in ·vacation. 
HENRY C. LEIGH, Judge. 
Copy, Teste :-
OTIS BRADLEY, Clerk. 
MEJ\fORANDUM ON BACK: OF ORDER: 
Entered Aug·ust 29th, 1935, in vacation in Common Law 
Order Book :ft36 at page 200. 
EXHIBIT R-ESPONDENT t'B''. 
12/21/35 E. H. D. 
In the Corporation Court of Danville, Virginia. In Vacation. 
In the matter of the issuance of $1,513,000.00 of electric 
revenue bonds of the City of Danville. 
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It appearing frQm the report and returns of the Commis ... 
sioners of election made to the undersigned, Judge of the Cor-
poration Court of Danville, filed in the Clerk's Office of this 
Court as required by law that at the election held in this city 
on October 1, 1935, upon the following question: 
·To determine the question whether the City of Danville 
.shall issue and sell, pursuant to an ordinanc-e adopted by its 
city council on August 27, 1935, its electric revenue bonds in 
the principal amount of $1,513,000.00. 
by the regular election officers thereof, after due notice given 
by the sergeant of the City of Danville to the said election of-
ficers and the qualified voters of the City of Danville, in com-
pliance with the law; that 3,483 votes were cast in the said 
election; that 1,953 votes were cast for the bond issue and 
1,530 votes were cast against the bond issue; that 
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election were cast in favo1· of the said bond issue, 
a~d the 'Court does hereby order and adjudge that the ma-
jority of the qualified voters of the City of Danville voting 
in said election have approved by their affirmative vote the 
question of the issuance of said bonds. 
Therefore, the Court does so find, and does order and di-
rect that a copy of this order be entered in the Common Law 
Order Book of this Court and the Clerk certify a copy thereof 
to the City council. 
Given under my hand October 3rd 1935. 
HENRY C. LEIGH, Judge. 
To Otis Bradley, Esq., Clerk. 
Please enter the foregoing order in vacation. This Oct. 
3/35. 
HENRY C. LEIGH, Judge. 
Copy, Teste :-
OTIS BRADLEY, Clerk .. 
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page 104 ~ EXHIBIT RESPONDENT C. 
12/21/35 .W. H. D. 
FEDERAL EMERGENCY ADMINISTRATION OF 
PUBLIC WORKS 
City of Danville, 
Danville, Virginia 
PW. 41913-1 
Washington, D. C., 
September 27, 1935 
P. ltV. A. Docket No. 115.1 
1. The United States of America (herein called the "Gov-
ernment") hereby offers to aid in financing the construction 
of a dam and storage reservoir, a diversion dam, pipe line, 
tunnel and penstock to hydro-electric power plant, and step-up 
transformer station, transmission line to Danville and step-
down transformer station and connection to the present gen~ 
erating and distribution system of the City of Danville (herein 
called the ''Project"), as a part of said City's electric light 
and power system ( st1ch electric light and power system, in-
cluding the completed project, all of the City's eleetric light 
and power facilities and all additions and improvements 
thereto and replacements thereof subsequently constructed 
or acquired, all being called the ''System'') by making a 
loan and grant to the City of Danville (herein called the '' Ap-
plicant"), not exceeding in the aggregate the sum of $2,-
750,909.00. 
2. The Government will purchase, at the principal amount 
thereof plus accrued interest, from the Applicant, obliga-
tions of the description set forth below (or such other de-
scription as shall be mutually satisfactory) in the aggregate 
principal amount of $1,513,000.00, less such amount of such 
obligations, if any, as the Applicant may sell to purchasers 
other than the Government : 
page 105 ~ (A) Obligor: City of Danville; 
(B) Type : Negotiable, special obligation, cou-
pon revenue bonds; · 
(C) Denomination : $1,000; 
(D) Date: September 1, 1935; 
(E) Interest rate and interest payment dates: Four per 
centum ( 4%) per annum, payable semi-annually on the first 
days of March and September in each year until maturity; 
/ 
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//. (F) Place of Payment: At the office of the Treasurer of 
the City, Danville, Virginia, or, at the option of holders, at 
a bank t>r trust company in the Borough of Manhattan, City 
and State of New York to be disignated by the Applicant. 
(G) R~g'isttatioh Pdvile·g·es r At the option of the holder, 
as to principal only~ OI' as to both principal and interest. 
(H) 1\faturities : On the first day of September in years, 



























(I) Security: Payable as to both principal and interest 
. solely from and secured by a first and exclusive 
pag·e 106 ~ pledge of the entire revenues, receipts and in-
come derived from the operation of the System, 
after the deduction of reasonable expenses of operation and 
maintenance, which revenue shall be sufficient to pay the prin-
cipal and interest on the bonds as and when the same becon1e 
due and payable and to maintain a reserve therefor. 
3. 'The Government ,vill make a grant in an amount equal 
to forty-five ( 45%) per centum of the costs of the Project 
upon completion, not exceeding• the st1m of $1;237,909. 
4. The Government 'viii be under no obligation to take up 
and pay for any bonds which it herein offers to purchase; or 
to make any grant, unless the Applicant has complied 'vith 
the provisions of P. W. A. Circular C, dated September 20, 
1935. 
UNITED STATES OF A]_\IIERICA 
Federal Etn~rgency Administration of 
Public Works 
By HORATIO B. HACKETT, 
Assistant Administrator. 
Harry L. Light \7, City of Danville, 
EXHIBIT RE·SPONDENT D. 
13f 
12j21j35 ]], H. D. 
A RESOLUTION ACCEPTING THE O:@F.ER OF THE 
UNITED STATES OF AJ\IERICA TO THE CITY OF 
DANVILLE, VIRGINIA., TO AID BY WRY OF LOAN 
AND GRANT IN FINA.NClNG THE CONS.TRUCTION 
OF THE PINNACLES .HYDRO~ELE·CTRIC POWER 
PROJECT. 
Sec. 1. That the offet of the United States of Allietica 
to the City of Danville~ Virginia~ to aid by . way of loan ~nd 
g-rant in financing the construction of the Pinnacles Hydro-
Electric Power P~roject, a copy of which offer reads as fol-
lows: 
FEDERAL EMERGENCY AD1\1INISTRATION OF PUB-
LIC WORI{S. 
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City of Dlib'Ville, 
Danville, Virginia 
PW. 41913-1 
w ashingtnn, n. c., 
September 27, 1935 
P. W. A. Docket No. 1.151 
1. The United States of America (herein called the '' Gov-
ernment';) h~reby offers to aid in financing the construction 
of a dam and storage reservoir, a diversion dam, pipe line, 
tunnel and penstock to hydro-electric power plant; and step-
up transf()rmet\ station, transmission line to Danville and step .. 
down transformer station and connection to the present gen-
erating and distribution system of the City of Danville (herein 
called the "Project"), as a pa;t ~f said City's electric li&'ht 
and power system (such ele~tr1c hght and power syst~m, In-
cluding the completed projeet, all of the City's electd.c lig·ht 
and power facilities and all additions and improvements 
thereto and replaceme_nts thereof subsequently constructed or 
acquired\ all be in~; called the '' Systein' ') by making. a loan 
and grant to the City of Danville- (hereln called the '' Appli-
cant"), not exceeding in the aggregate the sum of $2,750,-
909.00. 
2. The Government 'vill. purchase, at the principal amount 
thereof plus accrued interest, from the A'pplicant, obligations 
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of the description set forth below (or such other description 
as shall be mutually satisfactory) in the aggregate principal 
amount of $1,513,000, less such amount of such obligations,. 
if any, as the Applicant may sell to purchasers other than 
the Government : 
(A) Obligor: .City of Danville; 
(B) Type: Negotiable, special obligation, 
page 108 ~ coupon revenue bonds ; 
(C) Denomination: $1,000; 
(E) Interest rate and interest payment dates: Four per 
centum ( 4%) per annum, payable semi-annually on the first 
days of March and September in each year until n1aturity; 
(F) Place of Payment: At the office of the Treasurer of 
the City, Danville, Virginia) or, at the option of holders, at 
a bank or trust company in the Borough of Manhattan, City 
and State of New York to be disignated by the Applicant. 
(G) Registration Privileges: At the option of the holder, 
as to principal only, or as to both principal and interest. 
(H) Maturities: On the first day of September in years, 














(I) Security: Payable as to both principal and interest 
solely from ang secured by a first and exclusive pledge . of 
the entire revenues, receipts and income derived from the op-
. eration of the System, after the deduction of reasonable ex-
penses of operation and maintenance, which reve-
page 109 ~ nue shall be sufficient to pay the principal and in-
terest on the bonds as and when the same become 
due and payable and to maintain a reserve therefor. 
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3. The Government will make a grant in an amount equal 
to forty-five ( 45%) per centum of the cost of the Project 
upon completion, not exceeding the sum of $1,237,909. 
4. The Government will be under no obligation to take up 
and pay for any bonds \Vhich it herein offers to purchase, or 
to make any grant, unless the Applicant has complied with 
the provisions of P. W. A. Circular C, dated September 20, · 
1935. 
UNITED STATES OF AMERICA 
Federal Emergency Administration of 
Public Works -
By: HORATIO B. HACKETT, 
Assistant Administrator. 
be, and the sarne is hereby in all respects accepted. 
Sec. 2. The said City of Danville. agrees to abide by a¥1 
the rules and regulations relating to such loan and grant 
P. W. A. Form No. 171, dated September 20, 1935, whic 
rules and regulations were made a part of the said Govern 
ment 's offer. 
Sec. 3. That C. B. Strange, City Auditor and Clerk of the 
City of Danville, be, and he is hereby authorized and directed 
to· forthwith send to the Federal Emergency Administration 
of Public Works, three (3) certified copies of this resolution 
and three (3) certified copies of the proceeding·s of this meet-
ing in connection with the adoption of the resolution, and such 
further documents, or proofs in connection 'vith the accept-
ance of said offer as may be requested by the 
page 110 ~ Federal Emerg·ency Administration of Public 
Works. 
EXHIBIT RESPONDENT E 
PWA Form No. 171 
September 20, 1935 
12/21/35 E. H. D. 
FEDERAL EMERGENCY ADMINISTR-ATION OF 
PUBLIC vVORKS 
Harold L. Ickes, .A .. dministrator 
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P. vV. A. CIRClTLAR 0 
Relating to Certain Loans and Grants Under the 
El\fERGENCY RELIEF APPROPRIATION 
Act of 1935. 
Note :-If local laws prevent the applicant from comply-
ing with the provisions set forth herein, the applicant should 
notify the ·Federal Emergency Administrator of Public 
Works. 
page 111 ~ I. GENERAL PRO.VISIONS. 
1. Prerequisites to Govermnent's Obz.iga.t-ion.-The United 
States o~ America (hereafter called the "Government'') 
shall be under no obligation to the applicant to whom the offer 
is made (hereinafter called the "applicant") to take up and 
pay for any bonds which it offers to purchase (hereinafter 
called the "Bonds") or to make any grant : 
(a) Representa.tions.-If any representation made by the 
applicant in its application or in any supplement thereto or 
amendment thereof, or in any document submitted to the 
Government by the applicant shall be incorrect or incomplete 
in any material respect; 
(b) Financial Condition:.-If the financial condition of the 
applicant shall changed unfavorably in a material degre~ 
from its condition as theretofore represented to the Govern-
ment; 
(c) Cost of Project.-If it appears that the applicant will 
not be able to complete the project described in the Govern-
ment's offer (hereinafter referred to as the "Project'') for 
the sum allotted by the Government, or that the applicant will 
not be able to obtain any funds which, in addition to such sum, 
shall be necessary to complete the Project; 
(d) Legal Matters.-If the legality of the Bonds is not 
approved by the Government; 
(e) Governor's Letter.-If the Governor of the State in 
which the applicant is located shall not write a letter to the 
·Federal Emergency Adn1inistrator of Public Works (here-
inafter called the "Administrator") stating that if, in the 
judgment of the Administrator, it may be advisable to enact 
legislation to empo·wer the applicant to issue the Bonds or to 
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remedy any defects, illegalities or irregularities in the pro-
ceedings of the applicant relative thereto or to validate the 
same, said Governor will recon1mend and cooperate i.n the 
enactment of such legislation. 
2. Interest of Member of Gongress.-No Member of or 
delegate to the Congress of the United States of America shall 
be allowed to participate in the funds made available for the 
construction of the Project or to any benefit arising there-
from. 
3. Bonus or Co1nntission.-The applicant shall not pay any 
bonus or commission for the purpose of obtaining an ap-
proval of the application. 
4. lnform.at·ion.-The applicant .shall furnish the Govern-
ment with reasonable information and data concerning the 
construction, cost, and progress of the work. Upon the re-
quest the applicant shall also furnish the Government, and 
any purchaser from the Government of 25 per cent of the 
·Bonds, with adequate financial statements and other rea-
sonable information and data relating to the ap-
page 112 ~ plicant. 
5. Bond Circular.-The applicant shall furnish 
all such information in proper form for the preparation of 
a bond circular and shall take all such steps as the Govern-
ment or any purchaser or purchasers from the Government 
of not less than 25 per cent of the Bonds may reasonably re-
quire to aid in the sale by the Government or any such pur-
chaser or purchasers of any or all of the Bonds. 
6. lnsurance.-The applicant shall carry reasonable and 
adequate insurance upon the completed Project or any com-
pleted part thereof accepted by the applicant or the system 
of which the Project is a part. 
7. Nante of Project.-The applicant shall not name the 
Project for any living person. 
II. GRANT AND BOND PAYlfENTS. 
1. Advance Gn1mt.-After the receipt by the applicant of 
an offer from the Government to aid in financing the con-
struction of the Project by a loan and grant (hereinafter 
called the "offer"), the applicant may request an advance 
on account of the grant in an amount not exceeding 15 per 
cent of the estimated cost of the Project. This advance grant 
may be used for paying architectural, engineering and plan-
ning fees, costs of surveys, borings, and other preliminary 
investigations, costs of preparation of plans, specifications, 
and other forms of proposed contract documents, and costs 
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of advertisements for bids for contracts and the printing of 
the Bonds, but not in payment for the acquisition of lands, 
easements, or rights-of-way. The request for th~s advanee 
grant must be accompanied by a signed certificate of pur-
poses in which must appear in reasonable detail the purposes 
for which such advance grant will be used. 
2. Payment for Bonds.-A requisition requesting the Gov-
ernment to take up and pay for Bonds will be honored as 
soon as possible after such Bonds are ready for delivery, if 
the bond transcript and other documents necessary to sup-
port such requisition are complete. All the Bonds will be 
taken up and paid for at one time in cases where the offer 
is to purchase Bonds in an aggregate principal amount of not 
more than $1,000,000. In all other cases, the Bonds will be 
taken up and paid for in more than one installment and each 
installment, insofar as possible, shall be for an aggregate 
principal amount of not less than $1,000,000. 
3. Intennediate Gramrt Reqwisitions.-Simultaneously with 
the delivery of and payment for the Bonds by the Government 
or, where Bonds are taken up and paid for in more than one 
installment simultaneously with the delivery of and .payment 
for the final installment, if· the applicant has so requisitioned 
and if such requisition is accompanied by a signed certificate 
of purposes in which appear in reasonable detail the pur-
poses for which the funds will be used and such funds will 
be used for items properly included as part of the cost of 
the Project, the Government will make a grant 
page 113 r of an amount representing the difference between 
the advance grant and an amount equal to 25 
per cent of said previously estimated cost of the Project. 
When the Project shall be approximately 70 per cent com-
pleted the applicant may file its requisition for an additional 
grant in an amount equal to 10 per cent of said previously 
estimated cost of the Project. · 
The intermediate grant requisitions \vill be honored if the 
documents necessary to support such requisitions are cmn-
plete and work on the Project has progressed in accordance 
with the provisions of this Circular relating thereto. 
4. Final Grwnt Payrnent.-At any time after completing 
the. Project. the applicant may file a requisition requesting 
the remainder of the grant which, together with all previous 
payments on account of such grant, shall be an an1ount equal 
to 45 per cent of the cost of the Project upon completion but 
not to exceed, in any event, the amount of the grant set forth 
in the Government's offer. The final grant requisition will 
be honored if the documents necessary to support it are com-
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plete and work ·On the Project has progressed in accordance 
with the provisions of this Circular relating thereto. 
5. Oonstnwtion Acco'lltnt.-A separate account or accounts 
(herein collectively called the" Construction Account") shall 
be set up in a bank or banks which are members of the Fed- · 
~ral Deposit Insurance Corporation and of the Federal Re-
serve System. The advance grant, the intermediate grants, 
the proceeds from the sale of the Bonds (exclusive -of ac-
crued interest and an amount, if any, representing interest 
during construction), the final grant, and any other moneys 
which shall be required in addition to the foregoing to pay 
the cost of constructing the Project shall be deposited in the 
Construction Account, pro1nptly upon receipt thereof. All 
accrued interest paid by the Government at the time of de-
livery of the Bonds shall be paid into a separate account 
(herein called the qBond Fund"). Payments for the con-
struction of the Project shall be made only from the Con-
struction Account. 
6. -Disbu.rsernent af llfon.eys i11t Constructions Accownt.-
Moneys in the Construction Account shall be expended only 
for such purposes as shall have been previously specified in 
a certificate of purposes filed ·with ·and accepted by the Gov-
ernment. All moneys ren1aining in the Construction Account 
after all costs incurred in connection with the Project have 
been paid shall either be used to repurchase Bonds, if any 
of such Bonds are then held by the Govermnent, or be trans-
ferred to the Bond Fund. 
7. Use of Jlllo'Yl•eys in B.ond F'ltnd.-Moneys in the Bond 
Fund shall be e~pended solely for the purpose of paying in-
terest on and principal of Bonds. 
page 114 ~ III. CONSTRUCTION POLICIES. 
To effectuate the purposes of the En1ergency Relief Ap-
propriation Act of 1935, the Federal Emergency Administra-
tion of Public '"\V orks l1as adopted the policy: 
(a) That if the project is to be constructed under contract 
contracts should be a·warded to the lowest responsible bidder 
pursuant to public advertisement and that every opportunity 
be given for free, open and competitive bidding for coptr;;tcts 
for construction ana contracts for the purchase of materials 
and equipment. Advertisen1ents for bids shol,Id be made 
once a week for two consecutive weeks in such newspapers 
or other publications as will reasonably insure adequate 
publicity, and the bids should be opened within a reasonable 
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1/ (b) .. That the ~se in the specifications or otherwise of the 
name of a proprietary product or the na1ne of the manufac-
turer or vendor to define the n1aterial or article required, un-
less such name is followed by the term ''or equal,'' is con-
. side red contrary to the policy of free, open and competitive 
bidding. Where such a specification is used in lieu of de-
scriptive detail of substance and function, the term ''or 
equal'' is to be liberally construed so that any n1aterial or 
article which will perfor1n adequately the duties in1posed by 
the general design will be considered satisfactory. 
(c) That, in determining· the lowest bidder for the supply-
ing of materials and equip1nent, the applicant 1nay, in the 
interest of standardization of ultin1ate economy, award the 
contract to other than the actual lowest bidder. 
(d) That, in detern1ining the responsibility of bidders, the 
following elements will be taken into consideration: vVhether 
the bidder involved (1) maintains a permanent place of busi-
ness; (2) has adequate plant equipment to do the 'vork prop-
erly and expeditiously; (3) has a suitable financial status to 
1neet obligations incident to the work; and ( 4) has appro-· 
priate technical experience. 
(e) That, in order to insure ·con1pletion of the project 
'vithin the funds available for the construction of the project, 
failthful performance of construction contracts will be as-
sured be requiring perforn1ance bonds written in an an1ount 
equal to 100% of the contract price by one or more corporate 
sureties financially able to assun1e the risk and that such 
bonds will be further conditioned upon the payment of all 
persons supplying labor and furnishing m~terials for the 
construction of the project, except where it is required by 
local law that protection for labor and materialmen be pro-
vided by a bond separate fro1n the performance bond. In 
the latter case, the Administration considers adequate a per-
formance bond in an amount equal to 100% of the contract 
price supplemented by a separate labor and materialmen's 
bond in an amount not less than 50% of the contract price. 
I-Iowever, ·where the contract price exceeds 
page 115 ~ $1,000,000, and the obtaining of a bond written 
in such amount is difficult, a bond in an amount 
not less than 50% of the contract price is considered ade-
quate. · · 
(f) That, if the work on any proposed construction con-
tract is hazardous, the contractor will be required to pro-
vide public liability insurance and property damage insur-
ance in amounts reasonable sufficient to protect the contrac-
tor and each subcontractor. 
(g) That miniml.1m or other wage rates required to be pre-
determined by State law or local ordinance shall be prede-
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iermined in accordance therewith, and incorporated in the 
appropriate contract docu1nents or that, in the absence of 
applicable law or ordinance, the applicant shall predetermine 
minimum wage rates, in accordance with customary local 
rates, for all the trades and occupations to ·be employed 011 
·the Project, and incorporate them in the approriate contract 
documents. 
THE APPLICAN'I' IS ADVISED TI-IAT SIN"CE THE 
HONORING OR LOAN AND GRANT REQUISITIONS 
BY THE GOVERNl\1ENT WILL DEPEND UPON THE 
GOVERNMENT'S BEING ASSURED TI-IAT TIIE APPLI-
CANT PROPOSES ro CONSTRUCT THE PRO.JECT IN 
ACCORDANCE "\VITH THE ESTABLISI-IED POLICIES 
A·ND REGULATIONS CONTAINED IN TI-IIS CIRCU-
LAR, IT vVOULD BE TO THE MUTUAL ADVANTAGE 
OF THE APPLICANT .AND THE GOVERNMENT FOR 
THE APPLICANT TO SUBMIT, PRIOR TO TIIE AD-
VERTISING FOR BIDS, TO THE OFFICE OF THI~ 
STATE DIRECTOR, P. W. A., ALL PROPOSED CON-
TRACT DOCUMENTS FOR CONSTRUCTION, MA-
TERIAL AND EQUIPlVIENT CONTRACTS. INCLUDING 
THE PLANS AND SPECIFICATIONS. AND TO SUB-
MIT TO THE OFFICE OF TI-IE STATE DIRECTOR THE 
DETERMINATION BY TI-IE APPLICANT OF THE 
LO'\VEST RESPONSIBLE BIDDER FOR EACH CON-
TRACT PRIOR TO TI:IE A ,-~lARD THEREOF. FOR THE 
SAME REASON, IT IS ADVISABLE TII.A.T APPLICANT 
SUBMIT TO THE OFFICE OF THE STATE DIRECTOR, 
P. W. A., PR-OPOSED CONTRACTS FOR ARCHITEC-
TURAL AND ENGINEERING; SERVICES, FURTHER 
ALTI-IOUGII SPECIFIC EXTRA OR CI-IANGE ORDERS 
YAY NOT APPEAR TO CONSTITUTE MATERIAL 
CHANGES IN TI-IE PROJECT FOR THE CONSTRlJC-
TION OF '\v"'HICH FUNDS ARE BEING ~fADE AVAIL-
.A.BLE, SINCE IT MAY LATER BE FOlJND TI-IAT SUCH 
EXTRA OR CIIANGE ORDERS HAVE IN FACT AF-
FECTED THE ENGINF1-mRING OR FINANCIAL SOUND-
NESS OW TI-IE PRO.JECT, IT IS AD'\TISABLE THAT 
THE APPLICANT NOTIFY THE OFFICE OF THE 
STATE DIRECTOR, P. vV. A .• OF ALL CONTE1\.fPJ_j.A.TED 
EXTRAS AND CHANGES. 
(h) That work shall be con1n1enced as quickly as possible 
after funds are made available and be continued to completion 
'vith all practicabl~ dispatch in an efficient and economical 
n1anner. The Commencement of work prior to thP r~ceipt of 
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a bond payment in the ~ase where the Government has of-
. fered to make a loan will not in any way obligato the Gov-
ernment to purchase any bonds. 
(i) That the project will be constructed in accordance with 
che following rules and regulations which will be ineorporated 
verbathn as a separate chapter in all contracts (except sub-
contracts for work to be performed at the site of the project:: 
page 116 ~ CONSTRUCTION REGULATION~. 
1. Employment Services (MZd Labor. Preferences.-With 
respect to all persons en1ployed on projects\ except as other-
'vise2 provided in Regulation No. 2: , 
(a) Such persons shall be referred for assignment to such 
work by the United States Employment Service, and 
(b) Preference· in en1ployment shall be given to persons 
from the public relief rolls, and, except with the specifb au-
thorization of the Vv orks Progress Administration, at least 
90 per cent of the persons employed on any project1 shall have 
been taken from the public relief rolls : 
Provided, however, that, expressly subject to the require-
ment of subdivision (b), the supervisory, administrative, and 
highly skilled workers on the projectt, as defined in the speci-
fications3, need not be so referred ])y the United States Em-
ployment Service. · 
2. Qu.alifications for Ernployntent.-(a) No persons cur-
rently serving sentence to a penal or correctional institution 
shall be employed on the project. 
(b) No person under the age of sLxteen (16) years, and 
no one whose age or physical condition is such as to make 
his employment dangerous to his health or safety, or the 
health and safety of others, n1ay be employed on the project1 • 
This paragraph shall not be construed to operate against the 
employment of physically handicapped persons, otherwise 
employable, where such persons n1ay be safely assigned to 
work which they can ably perform. 
(c) Except as specifically provided above, workers, ,,~ho 
are qualified by training and experience and certified for 
work on the project by the United States Employment Serv-
ice shall not be discriminated against on any grounds what-
1The term "projects'' or "project" as here used means the portion of 
the project covered by this contract. · 
!!Exception relates only to employees of the Owner. Regulation No. 2 
is Executive Order No. 7060, approved by the President June 5, 1935. 
aTbc term "specifications" as here used means any one of the contract 
documents. 
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soever. The contractor may dismiss any employee not quali-
fied to perform the work for which he has been referred, sub-
ject to disapproval by the Owner. . 
(d) Employees shall have the right to organize and bar-
gain collectively through representatives of their own choos-
ing, and shall be fre·e from the interference, restraint, or co-
·ercion of employers of labor, or their agents, in the designa-
tion of such representatives or in self organization or in 
-other concerted activities for the purpose of collective bar-
gaining or other mutual aid or protection. 
No employee and no one seeking employment 
page 117} shall be required as a condition of employment 
to join any company union or to refrain from 
joining, organizing or assisting a labor organization of his 
own choosing. 
3. Hours of Wo1·k,-(a) Except in case of emergency: 
(1) The maximum hours of 1vork for 1nanual labor shall 
be 8 hours per day and 130 hours per month. On projects 
located at points so remote and inaccessible that camps or 
floating plants are necessary, the maximum hours of 1vork 
for manual labor shall be 8 hours per d_ay and 40 hours per 
week. 
(2) The maximum hours of work fo~ cooks, cam assistants, 
and clerical and other nonmanual employees such as watch-
ment, policemen, and m~ssengers, shall be 8 hours per day 
and 40 hours per week. 
(3) Adn1inistrative and supervisory employees, including 
executive employees, timekeeners, and storekeepers, who per-
form in a work-week not more than 15 hours of manual labor 
(or, in case the project is being constructed on a 40 hour 
week basis, not more than 20 hours) shall not be subject to 
anv limitation of hours of work. 
( 4) '\Vherever practicable, the contractor shall perform 
the work at least double shifts of labor, unless otherwise pro-
vided in this contract. The contractor shall not lmowingly 
employ under this contract any person engaged in any other 
gainful occupation whose weekly hours of labor on such occu-
pation, together with his hours of labor on the project, ex-
ceed the limitations of hours prescribed for employees of his 
classification under this contract. 
(b) Nothing in these regulations is intended to authorize 
hour.s or days of work in excess of the lilnitations of any 
applicable law or regulation. 
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. 4. Wages a;nd Pay Rolls.-(a) There shall be paid each 
employee engaged in the trade or occupation listed below 
not less than the hourly wage rate set opposite the same, 
namely~ 
Trade or Occupation Hourly \V age Rate 
-·--···-·--··-··-··--···-·---~---· 
{Insert vV age Schedule I-I ere-) 
If after the award of this contract it becomes. 
page 118 r necessary to employ a.ny person in a trade or 
occupation not herein listed, such person shall 
be paid not less than such hourly rate of wage, fairly com-
parable to the above rates and such minimum wage- rate shall 
be retroactive to the time of the initial employment of such 
person in such trade or occupation. 
(b) Unless otherwise provided by law, claims or disputes 
pertaining to the classification of labor under this contract 
shall be decided by tlie Owner ·whose decision shall be binding 
on all parties concerned. 
(c) All employees shall be paid in full, at least once each 
week within 3 days after the close of the pay-roll period, in 
lawful money of the United States, unless otherwise reconl-
mended in writing by the 8atat Director: Provided, however,. 
that this paragraph shall not be construed to prohibit de-
ductions required by law and· coiiection of obligations by 
legal process. 
(d) A clearly legible stateinent of the minilnu1n wage rate 
to be paid each trade and occupation employed under this 
contract and of the authorized deductions therefrmn, if any, 
shall be posted by the contractor in a pro1ninent and easily 
accessible place at the site of the 'vork. 
(e) The contractor and each subcontractor shaH prepare 
the pay rolls upon forms to be prescribed and in accordance 
with instructions to be furnished by the Works Progress Ad-
ministration. Not later than the day following the payn1ent 
of the wages a certified legible copy of each pay roll, ·whether 
paid by the contractor or any sub-contractor, shall be trans-
mitted by the contractor to such office as may be designated 
by the "rorks Progress Administration. The contractor and 
each subcontractor shall submit reports a.t such times and on 
such forms as may be required by the vVorks Progress Ad-
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ministration, covering purchases of, and-requisitions for, Jna-
terials, together with such other information as may be re-
quired to determine the progress and status of the comple-
tion of the work on the project. Such payrolls shall be sworn 
to in accordance with the "Regulations issued Pursuant to 
So-called l{ick-back Statute", issued jointly by the Secre-
tary of the Treasury and the Secretary of the Interior on 
January 12, 1935, a copy of which is herein elsewhere set 
forth. 
5. Accident Preventi.o1'l•.-Precaution shall be exerc.ised at 
all times for the protection of persons and property. The 
safety provisions of applicable laws, building and construc-
tion codes shall be observed. ~{achinery· and equipment and 
other hazards shall be guarded in accordance 'vith the safety 
provisions of the Manual of Accident Prevention in Construc-
tion, published by the .Associated General Contractors of 
America, to the extent that such provisions are not incon-
sistent with applicable law or regulation. 
6. Insurance.-The contractor shall not commence work 
under this contract until he has obtained all insurance re-
quired under this paragraph and such insurance has been 
approved by the Owner, nor shall the contractor allow any 
subcontractor to comnwnce 'vork on his subcontractor until 
all similar insurance required of the subcontractor has been 
so obtained and approved. 
·(a) Con~pensation Insu.ra.nce.-The contractor 
page 119 }- shall take out and maintain during the life of 
this contract adequate "'\'\7 orlrmen 's Compensation 
Insurance for all his employees employed at the site of the 
project and, in case any 'vork is sublet, the contractor shall 
require the subcontractor similarly to provide "'\Vorkmen 's 
Compensation Insurance for the latter's e~nployees, unless 
such employees are covered by the protection afforded by 
the contractor. In case any class nf employees engaged in 
hazardous work under the contract at the site of the project 
is not protected under the W orlrmen 's Con1pensation statute, 
the contractor shall provide, and shall cause each subcon-
tractor to provide, ·····-····-·-·-····--·· for the protection of his enl-
ployees not otherwise protected. 
(b) P1.1,blic Liability and Property Dan~age Insu.ra;n,ce.-
The contractor shall take out and maintain during the life of 
this contract such Public Liability and Property Damage in-
surance as shall protect him and any subcontractor perform-
ing work covered by this contract, from claims for damages 
for personal injury, including wrongful death, as well as 
from claims for property damages, which may arise from 
operations under this contract, whether such. operations be 
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by himself or by any subcontractor or anyone directly or in-
directly employed by either of them. The an1ounts of such 
insurance shall be as follows : 
Public Liability Insurance in an amount not less than 
$ ..... -.......... _ ..... for injuries, including wrongful death, to any one 
person, and, subject to the same limit for each person, in an 
amount not less than $ .... ·-····-···-·····' on account of one accident, 
and Property Damage Insurance in an amount not less than 
$-···-·--··---·· . 
Provided, however, that the Owner may accept insurance 
covering a subcontractor in character and amounts less than 
the standard requiren1ents set forth under this subparagraph 
(b) where such standard requirements appear excessive be-
cause of the character or extent of the work to be perforn1ed 
by such subcontractor. 
(c) The following special hazards shall be covered by rider 
or riders to the policy or policies required under subpara-
graph (b) hereof or by separate policies of insurance in 
amounts as follows : 
7. lJfaterials.-(a) Domestic. ·unless contrary to law, in 
the performance of this contract the contractor, subcontrac-
tors, materialn1en, or suppliers shall use only such unmanu-
factured articles, materials, and supplies as have been mined 
or produced in the United States, and only such manufac-
tured articles, materials, and supplies as have 
page 120 ~ been manufactured in the TJnited States sub-
stantially all from articles, materials,· or sup-
plies mined, produced, or manufactured, as the case may be, 
in the United States, except, unless otherwise required by 
law, foreign materials, articles, or supplies may be purchased 
if the foreign materials, articles, or supplies are lower in 
cost after the following differentials are applied in favor of 
domestic articles, materials, or supplies : 
On purchases where the foreign hid is $100 or less, a dif-
ferential of 100% will apply; 
On purchases where the foreign hid exceeds $100, but is 
less than. $10,000, a differential of 25% will apply; 
On purchases v."'here the foreign bid is $10,000 or more, a 
differential of 15% will apply. 
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(b) CofWVict Made.-N o materials maufactured or pro-
ducted in a penal or correctional institution shall be used on 
or incorporated in the project, unless required by law. 
8. lnspection.-(a) The Administrator, through his au-
thorized agents, and the Works Progress Administration, 
through its authorized agents, shall have the right to inspect 
all work and materials, shall have access to all pay rolls, rec-
ords of personnel,' invoices of material, and all other data and 
records relevant to the performance of this contract. 
(b) Facilities shall be provided as set forth in the speci-
fications for the use of the Government Inspector. 
9. Construction Report.-The contractor shall. submit to 
the Owner schedules of the cost of labor, costs and quantities 
of materials and other items, supported as to correctness by 
such evidence as, and in such form as, the Administrator 
through his authorized agents 1nay require. Submission of 
this information shall be a condition precedent to any pay-
ment under this contract. In addition to any records herein 
required, the following records, on forms to be furnished by 
the Public Works Administration , are ·required : 
(1) Detailed Estimate (Contract "break-down''). 
(2) Construction Schedule (Chart of Contemplated Prog-
ress). 
(3) Periodical Estimates for Partial Payment. 
10. Department of Labor Reports.-The contractor and 
each subcontractor shall report to the United States Depart-
n1ent of Labor monthly, within five days after the close of 
each calendar month upon forms to be prescribed, and in ac-
cordance with instructions to be furnished, by the United 
States Department of Labor, covering the number of persons 
on their respective pay rolls directly connected with the 
project, the aggregate amounts of such payrolls and the 
man-hours worked, and an itemized. statement of the total 
expenditures for materials. The contractor shall also furnish 
to the United States Department of Labor the 
page 121 r names and addresses of all subcontractors on the 
'vork at the earliest date practicable. 
11. Payments.-( a) The contractor shall provide all labor, 
services, materials, and equipment necessary to perform and 
complete the work under this contract. Except as otherwise 
approved by the Owner, the contractor (1) shall pay for in 
full all transportation and utility services on or before the 
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20th day of the month following the calendar month in which 
· such services are rendered, and (2) shall pay for all materials, 
tools, and other expendible equipment, to the extent of 90 
per cent of the cost thereof, on or before the 20th day of the 
month following the calendar n1onth in which such materials, 
tools, and equipment are delivered to the Project, and the 
balance of the cost within 30 days after completion of that 
part of the work in or on 'vhich such materials, tools, and 
other equipment are incorporated or used. 
(b) In the absence of other provisions in this contract 
more favorable: to the subcontractor, the contractor shall pay 
each subcontractor, within five days after each payment made 
to the contractor, the a1nount allowed the contractor for and 
on account of the work performed by the subcontractor, to 
the extent of the subcontractor's interest therein. 
(c) Within the first 15 days of each calendar month the 
Owner will make partial payment to the contractor for work 
performed during the preceding calendar month on estimate 
certified by the contractor, the Owner, and the Government 
Inspector. Except as otherwise provided by law, 10 per cent 
of each approved estimate shall be retained by the Owner 
until final completion. and acceptance of all work covered by 
this contract, provided that at any time after 50 per cent of 
the work covered by this contract has been completed, if 
progress satisfactory to the Owner and the Government In-
spector is being made in accordance with the terms of this 
contr~ct, subsequent approved estimates will be paid in full 
unless otherwise provided in this contract. 
(d) Compliance with the provisions of subparagraphs (a) 
and (b) or this paragraph is a condition precedent to partial 
payment under subparagraph (c) hereof. 
12. Wage Claims amd Adj'l.tstments.-In cases of under-
payment of wages, the Owner "ill 'vithhold from the con-
tractor out of payments due an amount sufficient to pay per-
sons employed on the work covered by this contract the dif-
ference between the wages required to be paid under this con-
tract and the wages actually paid such employees for the 
total number of hours worked. The amounts withheld shall 
be disbursed by the Owner, for and on account of the con-
tractor, to, the respective employees to whom they are due. 
13. Signs.-Thc contractor shall furnish signs bea1·ing 
the legend: 
''Federal Works Project No.···········-
page 122 } · Public Works Administration'' 
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as required in the specifications and shall erect the same at 
such locations as may be designated by the Owner. 
14. Subcontractors.-(a) The contractor shall perfor1n, 
directly and without subcontracting, not less than 25 per cent 
of the construction, to be calculated on the basis of the total 
contract price. No part of this contract shall be sublet with-
out the approval of the Owner. 
(b) If the contractor shall sublet any part of this con-
tract, the contractor shall be as fully responsible to the 
Owner for the acts and omissions of his subcontractor and 
of the persons either directly or indirectly employed by his 
subcontractor, as he is for the acts and omissions of persons 
directly employed by himself. 
(c) Paragraphs 1 to 5 inclusive, 7 to 10 inclusive, 11 (a) 
and (b), 17, 18, 19, the Regulations Issued Pursuant to So-
called '' I{ick-Back Statute'' and the penalty clauses set forth 
in Section 9 of the Act and Section 35 of the Criminal Code, 
as amended, shall be inserted verbathn in all construction 
subcontracts under this contract. 
15. Assignn~ent of Gontract.-The contractor shall not as-
sign this contract or any part hereof ·without the approval of 
the Owner, nor without the consent of surety unless the surety 
has waived its right to notice of assignment. 
16. Termination for Breach.-In the event that any of the 
provisions of this contract are violated by the contractor or 
by any of his subcontractors, the Owner may serve written 
notice upon the contractor and the surety of its intention to 
terminate such contract, such notices to contain the reasons 
for such intention to terminate the contract, and, unless with-
in 10 days after the serving of such notice upon the contrac-
tor such violation shall cease and satisfactory arrangement 
for correction be n1ade, the contract shall, upon the expira-
tion of said 10 days, cease and terminate. In the event of 
any such termination, the Owner shall immediately serve 
notice thereof upon the surety and the contractor, and the 
surety shall have the right to take over and perform the con-
tract, provided however, that if the surety does not conl-
mence performance thereof within 30 days from the date of 
the mailing to such surety of notice of termination, the Owner 
1nay take over the work and prosecute the same to completion 
by contract for the account and at the expense of the contrac-
tor, and the contractor and his surety shall be liable to the 
Owner for any excess cost occasioned the Owner thereby, and 
in such event the Owner may take possession of and utilize 
in completing the work, such materials, appliances, and plant 
as may be on the site of the work and necessary 
page 123 } therefor. 
17. Priority of Constru.ction Regulations.-
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Any provisions of this contract in conflict or inconsistent 
with the requirmnents of . these Regulations, except such 
provisions as are required by applicable law or regulation, 
shall be void to the extent of such conflict or inconsistency. 
18. Definitions.-The Following tenus as used in this con-
tract are respectively defined as follows: 
''Act'': The Emergency Relief Appropriation Act of 
1935. 
'' P. "\V. A.'' or ''Public Works Administration'': The 
Federal En1ergency Administration of Public Works. 
''Administrator'': .The Federal En1ergency Administra-
tor of Public "\Vorks. 
"State Director'': State Director (P. W. A.), his duly 
authorized representative or any person designated by the 
Administrator to perform his duties or functions. 
''Government Inspector'': The representative of the In-
spection Division (P. W. A.). 
''Owner": The public body, agency or instrumentality 
which is a party hereto and for which this contract is to be 
performed. 
"Emergency": A temporary unforeseen occurrence or 
combination of circumstances which endangers life or prop-
erty and calls for immediate action or remedy. 
''Material'': ~fate rials incorporated in the project, or 
used or consumed in the performance of the work. 
''Subcontractor'': A person, firn1, or corporation supply-
ing labor and materials or labor for 'vork at the site of the 
project. 
''Work at Site of Project'': "T ork to be performed in-
cluding work normally done, on the location of the project. 
19. Paragraphs, 1, 2(a.), (b) and (c), c~(a.) (1) and (.2), 
4(a), B(a) and 10 incorporate rules a;nd regulations iss~ted 
by the President ~uniler the a1f.tho,rity of section 6 of the Act. 
Any ~vilful violation of awy such N~tle of regula.tion is P!tni.sh-
able by fine of not to exceed $1,000. . 
page 124 ~ REGULATIONS ISSUED PURSlJANT TO 
SO-CALLED "KICI\::-BACK STATUTE'' 
Pursuant to the provisions of Public Act No. 324, seventy-
third Congress, approved June 13, 1934 (48 Stat. 948), con-
cerning rates of pay for labor, the Secretary of the Treasury 
and the Secretary of the Interior hereby jointly promulgate 
the following re·gulations : 
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Section 1. Said Act reads as follows : 
To effectuate the purpose of certain statutes concerning 
rates of pay for labor, by making it unlawful to prevent any-
one from receiving the compensation contracted for there-
under, and for other purposes. -
Be it enacted by the Senate wnd Flouse of Representat·ive.s 
of the United States of Amer·ica in Congress asse1nbled, That 
· whoever shall induce any person employed in the construc-
tion, prosecution, or completion of any public building, pub-
. lie work, or building or work financed in whole or in part by 
loans or grants from the United States, or in the repair 
thereof to give up any part of the compensation to which he 
is entitled under his contract of employment, by force, in-
timidation, threat of procuring dismissal from such employ-
ment, or by any other manner whatsoever,_ shall be fined not 
more than $5,000, or imprisoned not more than five years, 
or both. 
Sec. 2. To aid in the enforcement of· the above section, 
the. Secretary of the Treasury and the Secretary of the In-
terior jointly shall make reasonable regulations for con-
tractors or subcontractors on any such building or work, in-
cluding a provision that each contractor and subcontractor 
shall furnish w·eekly a sworn affidavit with respect to the 
wages paid each employee during the preceding week. 
Section 2. Each contractor and subcontractor engaged· in 
the construction, prosecution, or completion of any building 
or work of the United States or of any· building or work 
financed in whole or in part by loans or grants from the United 
States, or in the repair thereof, shall furnish each week an 
affidavit with respect to the "rages paid each employee during 
the preceding week. Said affidavit shall be: in. the following 
form: 
State of---
Cotmty of , · ss: 
I ! 
------(name the party signing affidavit) do 
·(title) 
I, 
hereby certify thaf I am (the employee of) ·····-····-····-··-· (name 
of contractor or subcontractor) who supervises the payment 
of the employees of said contractor (subcontractor) ; that the 
attached pay roll is a true and accurate report of the full 
weekly wages due and paid to each person employed by the 
said contractor (si.1bcontractor) for· the construction of 
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-- 193-, to the-- day of 193-; that no 
rebates or deductions from any wages due any such person 
as set out on the attached pay roll have been di-
page 125 r rectly or indirectly made; and that, to the best of 
my knowledge and belief, there exists no agree-
ment or understanding with any person employed on the 
project, or any person whatsoever, pursuant to which it is 
contemplated that I or anyone else shall, directly or indi-
rectly, by force, intimidation, threat or otherwise, induce or 
receive any deductions or rebates in any manner whatsoever 
from any sum paid or to be paid to any person at any time 
for labor performed or to be perforn1ed under the contract 
for the above named project. 
Sworn to before me this -- day of ---,. 193-. 
Section 3. Said affidavit shall be executed and sworn to 
by the officer of employee of the contractor or subcontractor 
who supervises the payment of its employees. 
Said affidavit shall be delivered, within three days after 
the payment of the pay roll to which it is attached, to the 
Government representative in charge at the site of the par-
ticular project in respect of which it is furnished, who shall 
forward the same promptly to .the Federal agency having 
control of such project. If no Government representative 
is in charge at the site, such affidavit shall be mailed 'vithin 
such three-day period to the Federal agency having control 
of the project. 
Section 4. At the time upon which the first affidavit with 
respect to the wages paid to employees is required to be 
filed by a contractor or subcontractor pursuant to the re-
quirements of these regulations, there shall also be filed in 
the manner required by Section 3 hereof a statement under 
oath by the contractor or subcontractor, setting forth the 
name of its office. or employee who supervises the payment 
of employees, and that such officer or employees is in a posi-
tion to have full knowledge of the facts set forth in the form 
of affidavit required by Section 2 hereof. A similar affidavH 
shall be immediately filed in the event of a change in the of-
ficer or employee 'vho supervises the payment of en1ployees. 
In the event that the contractor or subcontractor is a cor-
poration, such affidavit shall be executed by its president or 
a vice president. In the event that the contractor or sub-
contractor is a partnership, such affidavit shall be executed 
by a member of the firm. 
Section 5. These regulations shall be made a part of each 
contract executed after the effective date hereof by the Gov-
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ernment for any of the purposes enumerated in Section 2 
hereof. 
Section 6. These regulations shall become effective on 
January 15, 1935. 
The clause in the pay-roll affidavit which reads "~ '* ~ that 
the attached pay roll is a true and accurate report of the 
full weekly wages due and paid to each person employed by 
the said contractor • $ * '' is construed by the Public vVorks 
Administration to mean : -
page 126 } (a) Wages due are the wages earned during 
the pay period by each person employed by the 
contractor, less any deductions required by law. 
(b) At the time of signing, the affidavit, the wage.s due each 
employee have either been paid to him in full or ar(-} being 
held subject to claim by him. 
(c) Such unpaid wages will be paid in full on demand of 
the employee entitled to receive them. 
The clause '' ~ * * that no rebates or deductions from any 
wages due any sucl1 person as set out on the attached pay 
roll have been directly or indirectly made'' does not apply 
to any legitimate deductions mentioned above which enter 
into the computation of full weekly wages due. 
The ''Regulations Issued Pursuant to So-Called Kick-
Back Statute'' shall not be construed to prohibit deductions 
· required by law or deductions for health, sickness, unem-
ployment, or other similar benefits voluntarily authorized by 
permanent employees of equipment suppliers engaged in in-
stallation of the equipment at the site of the project. 
PENALTY. 
Section 9 of the Emergency Relief Appropriation Act of 
1935, reads as follows: 
''Any person who knowingly and with intent to defraud 
the United States makes any false statement in connection 
with any application for any project, employment, or relief 
aid under the provisions of this joint resolution, or diverts, 
or attempts to divert, or assists in diverting for the benefit 
of any person or persons not entitled thereto, any moneys 
appropriated by this joint resolution, or any services or real 
or personal property acquired thereunder, or who knowingly, 
by means of any fraud, force, threat, intimidation, or boy-
cott, deprives any person of any of the benefits to which lH~ 
may be entitled under the provisions of this joint resolution, 
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or attempts so to do, or assist in so doing, shall be deemed 
guilty of a misden1eanor and shall be fined not more than 
$2,000 or imprisoned not n1ore than 1 year, or both". 
Section S5 of the Criminal Code, as amended, provides a 
penalty of not more than $10,000 or imprisonment of not 
more than 10 years, or both, for knowingly and willfully nlak-
ing or causing to be made "any false or fraudulent state-
nlents * • • or use or cause to be made or used any false =~t • • 
account, claim, certificate, affidavit, or deposition, knowing 
the same to contain any fraudulent or fictitious statement 
t~ * *" relating to any matter within the jurisdiction of any 
governmental depart1nent or agency. 
page 127 ~ In the Circuit Court of Patrick County, Virginia. 
City of Danville, Va., Petitioner, 
v. 
Harry L. Light, Respondent. 
HEARING BEFORE COlVIlVIISSIONERS. 
Martinsville, Virginia, January 6, 1936. 
Appearances: A. ~L Aiken, Esq., and Rutledge C. Cle-
ment, Esq., of Danville, Va., For the Petitioner. 
John W. Carter, Jr., Esq., of Danville, Va., and R. E. 
W oohvine, Esq., of Stuart, Va., For the Respondent. 
Commissioners Present: A. C. Turner, "\V. A. Cockram, 
C. B. Robertson, J. D. Hopkins. 
(B. H. Cooper, Commissioner, not present, on 8-ccount of 
illness.) 
Mr. Aiken: Under the statute, we can go ahead without 
Cooper, who is sick. 
Mr. Carter: We don't put ourselves in the position of 
waiving any question at all. 
Mr. Aiken: You mean you don't want to go on with your 
evidence? 
Mr. Carter: Yes, we can go ahead "rith the evidence, if 
you gentlemen want to hear it. · . 
Mr. Turner: We want to hear anything you 
page 128 r have got. 
Mr. Carter: Have you got any? 
Mr. Aiken: We Inight put on some after you put on yours. 
Mr. Carter: Well, suppose we call Mr. Strange. 
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C. B. STRANGE, 
called as a witness on behalf of the respondent, and being 
first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Carter: . 
Q. Please state your name-
A. C. B. Strange. 
Q. -occupation, and address. 
A. City Auditor and Clerk of the City of Danville, City 
Hall, Danville, Va. 
Q. Mr. Strange, as Clerk of the Council of the City of 
Danville, do you have in your possession the contract be-
tween the City of Danville, and the Pinnacles Development 
Corporation for the purchase of certain land in Patrick 
County? . 
A. Yes, sir. . 
Q. v.,r ould you please exhibit that contract. I don't want 
this original, of course,-to take it away from your-but I 
do want the privilege of filing a copy of it in the proceedings 
as Exhibit Commissioners' Hearing #1. Mr. Strange, I 
observe here that this contract undertakes, upon the part of 
the Pinnacles Development Corporation, to agree to sell to 
the City of Danville all the rights, privileges, easements, and 
property which may be needed or necessary for the develop-
ment of what is known to both as Projects Nos. 1, 2, and 7 
in the report of the Scofield Engineering Company of Phila-
~elphia, which locations are shown on a map of the property 
of the Pinnacles Hydro-Electric Project, prepared by the 
City of Danville Electric Department May 3,1933, 
page 129 ~ and report of Charles T. Main Company, August 
29, 1934; do you have with you a copy of the map 
referred to 1 
A. No, sir. 
Q. Do you know how much land is necessary for the de-
velopment of Projects Nos. 1, 2, and 7, as shown by that 
reportf 
A. No, sir. 
Q. The City agreed to pay $150,000 fo~ the property; that 
is true, is it not~ · 
A. Such as was needed, yes, sir. 
Q. There are set out in the contract 57 tracts of land as to 
which the Pinnacles Development Corporation warrants 
they already have title to; do you Irno'v whether or not the 
39 acres which the City is now seeking to condemn is included 
in those tracts? 
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A. I don't know whether it is included in those tracts, or 
whether it is in other tracts the engineers are desiring to use .. 
I just know this 39 acres we are condemning now is part of 
the property needed; I don't know which line it falls in. 
Q. And. under this contract, you are to deduct from the 
$150,000 called for in the contract, whatever you have to pay 
for this property f 
.A. Yes, sir. 
No questions by counsel for petitioner. 
pag~ 130 ~ E. C. BRANTLY, 
· called as a witness on behalf of the respondent, 
and being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Carter : 
Q. Please state your name, occupation, and address. 
A. E. C. Brantly, Manager, Water, Gas & Electric De-
partments, City of Danville, Virginia. 
Q. Mr. Brantly, I will ask you first if you are familiar 
with the 39 acres standing: in the name of Harry L. Light, 
which the City of Danville is seeking to condemn in this pro-
ceeding? 
A. Yes, sir. 
Q. Is the City seeking to condemn that property for the 
purpose of developing Projects Nos. 1, 2, and 7 in the re-
port of the Scofield Engineering Company of Philadelphia f 
A. Yes, sir. · 
Q. Do you kno'v how much land the City of Danville will 
require for the purpose of developing those three projects f 
A. That hasn't been determined yet. 
Q. Could you give me some idea Y 
A. No. . 
Q. Could you give me some idea as to 'vhether it would be 
one acre or-
A. No. 
Q. Could you give any idea of what would be the maxi-
mum? 
A. No, I couldn't tell you at this time. 
Q. Couldn't you tell me whether it would be 10,000 acres f 
A. It wouldn't be 10,000. 
Q. Would it be as much as 5,000? 
A. No, I don't think it 'vould be as much as 
page 131 } five. 
Q. Could you say whether it would be as much 
as 4,000? 
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A. I couldn't say. That hasn't been determined, and I 
would be afraid to. 
Q. Has any estimate of any sort been made of that? 
A. An estimate of the land that will be flooded. 
Q. What does that ·estimate show? 
Q. I would say possibly six or seven hundred acres, may-
be more. 
Q. Now is that all that will be require·d 1 
A. That is how much will be flooded. 
Q. How much will be required t 
A. I couldn't say. 
Q. Isn't there any estimate at all-the City has made no 
estimate of the amount of land that will be required 1 
A. Not in acreage. 
Q. Well, how have they made the estimate Y 
A. Well, I couldn't say. Surveys have got to be made be-
fore they can determine it. 
Q. As I understand you, sb: or seven hundred acres is 
what you estimate will be flooded T 
A. Yes, that is just a guess. 
Q. In addition to what ·will be flooded, will they require-
! am speaking now of land, not required for the transmis-
sion line, but for the development of these three projects; 
would the projects require as much as that T 
A. That will have to be determined by the surveys. 
Q. Well, is there no way of estimating that in advance Y 
A. Oh, we could possibly approximate it in some way. 
Q. Are you able to approxmiate it at all. 
A. No. 
Q. You couldn't say whether that would· be 
page 132 } :1,000 or less? 
A. No, I couldn't-I wouldn't want to guess. 
Q. Would you be willing to say it would not go over 1,500 
acres, in addition to the flooded land Y 
A. It might go more than that. The surveys have got to 
be made before that can be determined. 
Q. Would you say it would go over 2,000? 
· A. I wouldn't say. 
Q. :I'Yir. Brantly, you say, as Manager of the Water and 
Electric Departments, you haven't got the slightest idea of 
how much land this project costing two and three-quarters 
million dollars is going to take? 
A. We have surveying parties in the field. 
Q. As I understand you, the City of Danville has de-
termined to spend two and three-quarter million dollars on 
this project, and the officials in charge have no idea how 
much land it will take? 
162 Supren;te Court of Appeals of Virginia 
A. The lines have not been run. 
Q. You couldn't say whether it will take one acre or a 
100,007 
A. Oh, yes. 
Q. You are familiar with this project f 
A. Yes. 
Q. You have studied it with a good deal of careY 
A. Ye~ · 
Q. In doing that, didn't you form some conclusions as to 
that? 
A. "\Ve can't form those conclusions until we have made 
these surveys. 
Q. And you can't give the commission any idea as to how 
much land it will take 1 
A. Not an accurate idea, no. 
page 133 ~ Q. You say it wouldn't take a 100,0007 
A. No, it wouldn't take 100,000. 
Q. I understood a while ago you didn't think it would take 
fiveY 
A. You mean for the complete development 1 
Q. I mean for the development of Project 1, 2, and 7. 
A. It might take five. 
Q. For the development of those three projects Y 
A. Yes. 
Q. Do you think it would take more? 
A. It might. 
Q. How ,much more Y 
A. I wouldn't say. 
Q. Hasn't an estimate been made of how much it "ill take, 
by lVIain & Company or somebodyt 
A. I don't know of any. 
Q. None at allY 
A. No. 
Q. Do you know whether these 39 acres is land included 
in the land the Pinnacles Development Corporation o"rns, or 
in addition to itY 
A. It is in addition to it. 
Q. That is a part of the land the Pinnacles Development 
Corporation has nco-reed to reimburse the City for whatever 
the City has to pay to get itY 
A. That is right. 
CROSS EXAMINATION. 
Bv Mr. Aiken: 
·Q. Mr. 'Brantly, you are familiar with the general charac-
ter and topography of this particular tract of land, are you 
not¥ 
· Harry L. Light v.· City of Danville. 
page 134 ~ .A. Yes. 
Q. Please describe it for us . 
.A. It is just the side of a gorge. · 
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Q. The side of a gorge. Is it adapted to any agricultural 
use? 
.A. No. 
Q. Have you been on it many times 7 
.A. Several times. 
Q. Is it accessible to any road? 
.A. No. 
Q. Can you tell us what use is being made of it now by 
Mr. Harry L. Light? 
.A. I don't know of any use that is being made of it now. 
It is just there. 
Q. It is not in cultivation f 
.A. No. 
Q. Is anybody living on it f 
A. I don't think so. 
Q. What in your opinion, is a fair value for it? 
Mr. Carter: Objection is made unless the witness is quali-
fied as to having some knowledge of values in Patrick 
County. 
1\{r. Aiken: I-I ow do you gentlemen feel about that Y 
1\fr. Turner: I don't think it is necessary. 
1\f.r. Aiken: All right. The question is withdrawn. 
RE-DIRECT EXAMINATION. 
By 1\fr. Carter: 
Q. Mr. Brantly, do you have a copy of this map referred 
to in this contract? 
A. I have not. 
Q. "There is one available? 
A. I have it in my office. 
page 135 } Mr. Turner: I might say, for your information, 
there is one in the office of the Clerk of Patrick 
County.. We had it and carried it with us when we went to 
look over this land, and filed it with the Clerk. 
Mr. Carter: Is this one filed with this proceeding, or some 
other ma.p? · 
Mr. Aiken: It is the one we have been using all along. We 
have got a copy of it in the Clerk's Office at Stuart. 
Mr. Carter: Can it be understood that a copy of it is made 
a part of these proceedings? 
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Mr. Aiken: Yes. We called these gentlemen's attention 
to it. 
Mr. Turner: We carried it with us when we went to look 
at this property, and when we came back, :filed it with the 
Clerk there at Stuart. 
(Mr. Carter,. continuing): 
Q. Mr. Brantly, just wha.t does the City propose to do with 
this 39 acres of land? 
A. It is part of this development for roads and pipe line. 
Q. Wluit sort of pipe line? 
A. Carrying water from the dam to the power house. 
Q. The City ts plant contemplates some tunnel of some sort t 
A. Not at this point. 
Q. It does contemplate it at some pointf 
A. Yes. 
Q. This particular 39 acres of land is valuable to the City· 
of Danville, is it not Y 
Mr. Aiken: We object. I don't think its value to the City 
of Danville. has anything to do with it. 
Q. Well, to anybody who proposed to build a hydro-electric 
plant, such as is contemplated in Projects 1, 2 and 7, it would 
be valuable? 
page 136 ~ Mr. Aiken: We object to that, on the ground 
that the owner of this property has no idea of 
building a hydro-electric plant-
Mr. Carter: The rule, as I understand it-I call the Com-
mission's attention to instructions 2, 3 and 4. (Reads Court's 
Instructions 2, 3 and ~-) The point with us is that if this has 
any particular adaptability for construction of a hydro-electric 
plant, it adds to its market value, whether the City of D-an-
ville wants it, or somebody else. 
Mr. Aiken: It~ is the present value of the land, and not its 
prospective worth, based upon further expenditure. Now if 
Mr. Light is going to have a hydro-electric plant there, 
wouldn't he have to spend considerable money? 
Mr. Carter: The fact that this land has a particular use 
or adaptability enhances its market value as it now stands. 
Mr. Aiken: We will withdraw our objection to that . 
. 
(The stenographer reads the question to the witness.) 
A. That would de~nd on the possibility of getting the 
water to the power house by some other route. 
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Q. Well, what is the possibility of getting it there by some 
other route f · 
A. I would have to make a study of that to determine it. 
Q. Mr. Brantly, you are the City's: chief officer in charge of 
this project, aren't you 1 
A. Yes. 
Q. You have determined that this piece of land is necessaryY 
A. Yes. 
Q. And you made studies, didn't you, which showed that it 
was valuable to the City? 
A. We made studies, yes, but as to the worth of it, we would 
have to make other studies. 
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necessary to have this particular piece of pro~rty 
to get the water from what to what f 
A. From the dam to the power house. 
Q. If this is the only method, that would make it highly 
valuable? 
A. There is some other method. 
Q. 'Vhat other method? 
A. You could tunnel and re-route your pipe lines. 
Q. At considerable additional cost to what is contemplated 
here? 
A. I don't kno'v ; I would have to figure it. 
Q. You don't know-you would have to figure it. Then are 
you prepared to tell the Commission that this particular piece 
of land is of no value to the City? 
A. No. 
Q. As a result of your study, have you reached the con-
clusion that the use of this piece of land is the best way to 
develop Projects 1, 2 and 7 7 
A. I think so. 
Q. Any other method of getting water would cost you more? 
A. Probably would, some. 
Q. Are you prepared to say how much Y 
A. No. 
Q. Are you prepared to say that it would not cost whoever 
it was that wanted to develop these projects at least $25,000 
additional? 
A. I would not say. 
Q. You would not say that it would not cost that much Y 
A. I would not say how much. 
page 138 ~ RECROSS EXAMINATION. 
By Mr. Aiken: 
Q. Mr. Brantly, Mr. Harry L. Light doesn't own the water 
rights there, does he? 
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A. I don't know. 
Q. The City of Danville has already acquired those Y 
A. Yes. 
Q. Can you tell us, Mr. Brantly, whether an electric plant 
could be built at this general location that would be reason-
ably profitable to anyone else but the City of Danville! 
A. I don't think so. 
Q. Suppose you tell us why? 
A. I think that the City of Danville's load-that it is the 
only opportunity that this property has of being developed. 
It is the only community in this section to utilize it. I think 
it wouldn't be used unless the City of Danville did it. 
Q. Is that because of these 'being no market for the power? 
A. That is right-no market for it. 
R. A. MONCRIEFF, 
called as a witness on behalf of the respondent, and being 
first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Carter: 
Q. What is your name, occupation and address? 
,A. R. A. Moncrieff, engineer, 201 Devonshire Street, Bos-
ton. 
Q. Mr. Moncrieff, are you connected with the Charles T. 
Main Company? 
A. Yes. 
Q. Are you familiar with what is referred to in this con-
tract as Projects 1, 2 and 7 of the Pinnacles Development T 
A. Yes. 
Q. Could you give ·the Commission any idea-· 
page 139 ~ throw any light on the question of how much aere-
age it would take to develop those three projects? 
.A .• The question of acreage is largely what it would be de-
sirable for the City of Danville to control-34lj2 square miles. 
Now all of this, of course, is not required, because a lot of it 
is on the top of the gorges, but that which lies within the 
gorges should be controlled by the City, so that the erosion 
does not wash clay down into the reservoir. In addition they 
will require roads to build the plant ~tnd maintain it, and land 
for reservoirs. The total flooded area is about 600 acres. 
Q. The flooded area will be about 600 acres? 
A. Yes. 
Q. How much land in addition to that will be required Y 
A. The control of water rights of 34 square miles. 
Q. What do you mean by "control of water rights"? 
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A. I mean the City of Danville .should control the water. 
Q. Do you mean your reconunendation is that the City own 
that much? 
A. No, they should control the water rights in 34 square 
miles. 
Q. How much land do you think it will take Y 
A. I should say something over 5,000 acres it is desirable 
for them to own. 
Q. Would you say 5,000 is approximately correct? 
A. I would say that is approximately correct, in the absence 
of any surveys. 
Q. Of course this matter is right much of a mystery to me, 
but am I to understand that an engineering firm like Main & 
Company would recommend the construction of a hydro-elec-
tric plant without some idea of how much land would be re-
quired? 
page 140 ~ A. No, that would not be .correct. 
Q. Well, what am I to understand? 
A. I believe, I said approximately 5,000 acres. 
Q. That is about right? 
A. Yes. 
CROSS EXAMINATION. 
By Mr. Aiken: 
Q. Mr. Moncrieff, I would like to be sure.that these gentle-
men should know just who you are ; you are an engineer of 
the firm of Charles T. Main, Inc., Consulting -Engineers f 
A. Yes, I am an engineer of the firm. 
Q. Your firm is consulting engineers for the City of Dan-
ville in this development in Patrick County Y 
A. It is. 
· Q. I believe you are in immediate charge of OJ>€rations for 
your firm in Danville Y 
A. Yes. 
Q. Has your firm had considerable experience in hydraulics, 
and hydro-electric plants Y 
A. We have had a number of years' experience in this class 
of work. 
Q. I believe you, yourself, have had considerable experience 
in plants of this type in mountain sections, have you not? 
A. Yes. In 1910 I worked on the Big Creek plants for 
Stone & Webster. Those are in the Sierra Nevada mountains; 
the head is over 2,000. And then in Montana we built the 
Mystic Lake development ; that has a head of about 1,050 
feet; it is quite a similar project to this, in a way-has a 
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long flow line and dams, a similar amount of water and a simi-
lar development. We have had experience-!, · personally, 
have had experience on about three or four plants 
page 141 ~ about this size and head. 
Q. Mr. Moncrieff, are you familiar with the 
general character and topography of this 39 acre tract we are 
seeking to acquire at this timet 
A. Yes. 
Q. Tell us how it is, please. 
A. Well, it is a very steep, rocky hillside. It is on a burned-
over area. The rock is very close to the surface. It! is in-
accessible from the main highway at the present time, and it 
is unfortunately a detriment, ordinarily, to this development, 
because of its steepness. It requires a considerable amount 
of rock excavation to get our pipe line across it. The original 
proposition in #1, #2 and #7, which Scofield Engineering 
Company figured on, didn't cross this land. It contemplated 
a tunnel run directly from Dam No. 1 to the power house. 
The time element, which is quite an element in the develop-
ment for the City of Danville, made us think that possibly 
the thing to do was to put in a pipe line instead of a tunnel,. 
which takes too long. 
Q. Mr. Moncrieff, is this particular tract of land susceptible 
to any cultivation f 
A. No. 
RE-DIRECT EXAMINATION. 
By Mr. Carter: 
Q. It is of considerable value to anyone who wanted to con-
struct a project of this character f 
A. Its value is like any other land across which you want 
to build a conduit; you can build it either here, or on the 
other side of the river. 
Q. And to bi1ild it anywhere else would add con-
page 142 ~ siderable to the expense¥ 
A. Some to the expense. 
Q. How much~ 
A. I wouldn't say. 
Q. Would you say it wouldn 1t add $25,0001 
A. I wouldn't say, without making detailed estimates. 
Q. It is a very necessary and essential piece of land for any-
body to have who wants· to build this project? 
A. Well, if you build a pipe line from here to there, you 
have the land across which it runs. 
Q. Are you in position to ma.ke any estimate at all as to 
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what the additional cost would be if this· land wasn't acquired 
by the City! 
Mr. Aiken: We think tha.t is wholly in1material. 
Mr. Turner: We will let you lawyers argue it out. 
A. Well, of course that involves some question as to what 
you mean. You mean if we don't cross this land for any pur-
pose-yes. 
Q. What would that bef 
A. I don't make estimates that way. 
Q. Well, that is my question. 
A. It would take about a couple of weeks. 
Q. What I meant was, are you in a position to tell the Com-
missioners now, what that additional cost would be? 
A. We don't figure things that way. 
J. MURRAY I-IOOKER, 
called as a witness on behalf of the petitioner, and being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr~ Aiken: 
Q. Mr. Hooker, we will just put in, for the sake of the record, 
that you are Mr. J. 1\{urray Hooker, residence, Stuart, Vir-
ginia, and your occupation, a lawyer. I want to 
page 143 } ask you, Mr. Hooker, if you are an officer of the 
Pinnacles Development Corporation? 
A. Yes, sir. 
Q. What office do you hold? 
A. I am Secretary-Treasurer. 
Q. Are you a member of the board of directors of the Pin-
nacles Development Corporation' 
A. No, sir. . 
Q. Have you been identified with the Pinnacles Develop-
lnent Corporation ever since its existence? 
A. Ever since its incorporation, yes. I may say that I have 
been connected with Dr. J. K. Caldwell, N. M. Ward and 
E. C. Cald,vell in the effort to develop this water power since. 
1919; I think, beginning with September, 1919-anyway, in the . 
fall of 1919. 
Q. Are the gentlemen whose names you have mentioned' 
the principal owners of the Pinnacles Development Corpora-
tion? 
A. These gentlemen and Peoples Light and Power Com-
pany of New York I believe are the principal owners. 
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Q. :Mr. Hooker, there has been put in evidence in this hear-
ing a contract between the City ·of Danville a.nd the Pinnacles 
Development Corporation for the acquisition by the City of 
Danville of all the property that is essential to this develop-
tnent, some of which the Pinnacles Development Corpora-
tion owns, some of which it does not own; under the terms 
of this contra~t, the City of Danville ag~·ees to pay the Pin-
nacles Development Corporation $150,000 for all of the prop-
erty that is needed and necessary for this development; will 
you tell the Con1n1ission, please, so far as you can, what the 
Pinnacles Development Corporation has had to do in order 
to n1ake such a proposition to the City of Danville 1 
page 144 ~ ~Ir. Carter: I suppose the Commission will 
'va.nt to hear it, but I want the record to show 
that an objection is made. Whatever has been done by the 
Pinnacles D·evelopm€nt Corporation in no wise affects the 
market value of their land, or anybody else's land. My idea, 
in introducing that contract, was attempting to establish what 
value the City of Danville has put on it. Now how that mar-
ket value can1e about is immaterial. 
A. Without having a.ny previous infor1nation that I. would 
be asked this question, I couldn't he at all accurate as to 
just what it has cost, or what the people 'vho are interested 
in this developn1ent, or interested in the Pinnacles Develop-
ment Corpqration have spent to get it in the position it is, and 
in order to present it to the City of Danville or to any other 
purchaser; but I know since I have been connected with it, 
since 1919, I know Dr. Caldwell and son1e others interested 
have spent quite a lot of time, and of course considerable 
money-I don't know how n1uch-in and about this develop-
nlent---=in and about this property-in securing this property 
and making surveys and all that sort of business. This part 
of the property-this interest in it-that was ow·ned by the 
Peoples Light ~ Power Company, I don't know how much it 
cost them, except fron1 hearsay, and I kno'v they spent quite 
a bit of money out there in surveys, preparation of maps; 
at least I know 1Yir. ~fr Daniel, who is secretary to the R·e-
oeivers in this business, told me they spent a lot of money on 
it. Of course it has eost n1onev to look into the titles and 
rnakt~ surveys and secure prope.rty up there, but as I have 
sa.id, without some thne to sit down and check it up, I could1i 't 
give any sort of idea of how 1nuch it has cost. If it was thought 
to be of sufficient n1ateriality, I could get from these gentle-
tnen how much it has eost. I have been interested in this since 
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the incorporation of the Pinnacles Development 
page 145 r Corporation. I think the charter for that was 
originally obtained by the Peoples Light & Power 
Company. I have been interested with the Caldwell-Ward end 
of it since 1919, and with all of it since the Cald,vell-Ward 
crowd joined properties with the Peoples Light & Power Com-
pany under the charter of the Pinnacles Development Cor-
poration. -
Q. 1\ir. Hooker, I hand you what appears to be deed by 
'vhich this property was acquired by the owner, certified by 
1\ir. John Taylor; will you identify that and introduce it as 
Exhibit Hooker # 1, if there is no objection. 
A. Yes, sir, this is a certified copy of a deed which was made 
by G. "\V. Keith and R. E. Keith, his wife, to the Rosslyn 
Lumber Con1pany; the deed speaks for itself. . 
Q. That deed is to Rosslyn Lumber Co., Inc., of Washing-
ton, D. C., and the property therein conveyed is that now 
·owned by Mr. IIarry L. Light~ 
A. That is n1y understanding of it. 
Q. Could you tell us in 'vhat manner Mr. Light acquired 
it fron1 the Rosslyn Lumber Company~ 
A. As I recall it, there was a trust deed given on the prop-
erty by the Rosslyn Lun1hel' Cmnpany. 
Q. On all their properties f 
A. On all their property-certainly the greater part of it. 
There was a sale under the trust deed, and ~Ir. Light bought 
it at the sale. 
Q. So far as you know, Mr. Hooker, is this the most re-
cent conveyance of this piece of property alone on record 
in the Clerk's Office in Patrick County? 
A. I haven't examined the records. If there 
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Q. When Light acquired it, he acquired some 
10,000 acres frmn the Trustee from the foreclosures, and this 
39 acres is just a part of that? 
A. W-ell, I think that is true. This land, if I am correct 
in my recollection of it-I have exan1ined it all time and time 
again-if I recall, this was originally a piece of the 1\tiaury 
tract. Rosslyn Lumber Company got the Reusens tract, and 
this tract that is now proposed to be condemned, involved in 
this proceeding-, I think was a part of the 1\t!aury tract, and 
Rosslyn Lumber Company got it from. the Keiths, a.nd I{eith 
got it from Spangler, and it can1e from Judge Diggs-Judge 
Diggs owned the 1\fanr~- tract at one time, and I think it was 
conveyed along from him until it got down to Rosslyn Lum-
ber Company. 
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CROSS EXAMINATION. 
By Mr. Carter: 
Q. Mr. Hooker, I understand that this contract, that was 
entered into by the Pinnacles Development Corporation, 
agrees to deliver, upon their part, not only property they 
own, but so much as may be necessary for the development 
of Projects #1, #2 and #7 by the City of Danville; you 
are familiar with that contract Y 
.A.. Yes, sir. 
Q. Ho'v much land did the Pinnacles Development Cor-
poration have in mind-I don't suppose they had an unlimited 
amount in mind-that they would have to deliver? 
A. Under that contract, whatever is required we must de-
liver. 
Q. You gentlemen had some report that you studied, didn't 
you? 
A. No, sir, we had only the Scofield report. 
Q. The Pinnacles Development Corporation 
page 147 ~ didn't have any definite idea at all as to how much 
land it would ha.ve to deliver to the CityT 
A. ~o far as I know the Corporation didn't, or any of its 
members. 
RE-DIRECT EXAMINATION. 
By Mr. Aiken: 
Q. Mr. Hooker, do you know how much this property is 
assessed at for taxation 7 
A. I don't except by hearsay. 
Q. Is there any objection, sirf 
Mr. Carter: Yes, sir. 
Mr. Turner: If it is worth anything to you. I might say 
the Commissioners have already looked that up. 
(After argument by counsel for petitioner and respondent, 
the hearing was adjourned.) 
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THIS DEED, Made this 26th day of May, 1911, by and 
between G. W. Keith and R. E. J{eith, his wife, of the County 
of Patrick, and State of Virginia, parties of the first part and 
Rosslyn Lumber Co., Incorporated of vVashington, D. C.· 
Party of the second part, 
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WITNESSETH: 
That the parties of the first part for and in consideration 
of the sum of ( $30.00) Thirty Dollars, in hand paid the re-
ceipt whereof is hereby acknowledged and further considera-
tion that the party of the second part shall pay and satisfy 
a Deed of Trust from G. W. Keith a.nd wife to S. C. Scott 
for the sum of One Hundred Dollars and interest on same 
have bargained and sold and by these presents do bargain, 
sell and convey to the said party of the second part in fee 
simple covenants of General Warranty of title all of two cer-
tain tracts· or parcels of land lying and being in the said 
County and State aforesaid on Dan River, and bounded a.s 
follows, to-wit: Beginning a Thomas W. Stanley's a.nd 
Light's corner rock, thence Southwest 10 poles to Thos. W. 
Stanley's corner stone near Brown's grave, thence S. 1 W. 
33 poles and with a line fence to a chestnut S. 25 W. 28 poles 
to a double maple off S. 57 W. 40 poles to the fork of the 
Haunted Branch, down the same as it meanders to Dan River, 
thence up the said river as it meanders to a dogwood stand-
ing about 35 yards from the River and about 50 yards below 
the Big Falls, S. B. Vipperman's corner thence with his line 
to a chestnut, thence further with his line to cherry tree and 
further with his line to a poplar, thence to a locus in or near 
Light's line, with li.qhts line to the beginning. 
Second tract, Beginning at Thoms W. 8lan-
page 149 ~ tery' s corner at the forks of the Haunter Branch, 
thence up the West prong of said branch as it 
meanders tQ W. J. Barnard's corner sugar tree on said branch, 
and known as Bartlet's Branch, thence with said Barnard's 
line to the Haunted Branch, thence down said branch as it · 
meanders to the beginning, containing in all about 39 acres. 
Reserving all ores and mineral and water power as reserved 
in deed from J. Singleton Diggs and others to J. D~ Spang-
ler. 
It is also agreed between the parties aforesaid that the 
party of the second part shall pay the taxes on the above 
described land for the years, 1910 and 11. It is further agreed 
that the parties of the first part shall have the use of said land 
to cultivate in corn and other stuff free of rent for the vear 
1911. . -
Witness the following signatures and seals.· 
G. W. KEITH (H~s x mark) (Seal)" 
R. E. KEITH (Her x mark) (Seal) 
Witness: 
W. T. STANLEY, 
I. N. T. BARNARD. 
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State of Virginia, 
County of Patrick, to-wi~: 
I, I. N. T. Barnard, a Justice of the Peace in and for the 
County aforesaid in the State of Virginia, do certify that 
G. W. Keith and R. E. Keith, his wife, whose names are 
signed to the writing hereto annexed, bearing date on the 
26th day of May, 1911, have acknowledged the same before me 
in n1y County aforesaid. 
Given under my hand this 26th day of May, 1911. 
I. N. T. BARNARD, J. P. 
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Patrick County, to-wit: 
In the Clerk's Office of Patrick Circuit Court, the 16th day 
of June, 1911, this deed was presented· and with the certificate 
annexed, admitted to record. 
Teste: 
A copy, Teste : 
D. B. 38, 
Page 461. 
W. C. LESTER, dept. Clk. 
JOHN D. TAYLOR, Deputy Clerk. 
The defendant, Harry L. Light, therefore tenders this, his 
Bill of Exception Number 7 and asks the Court to certify that 
it contains the evidence and all of the evidence introduced 
at the trial of the said cause, and prays that the same be 
signed, sealed and made a part of the record, 'vhich is accord-
ingly done. 
Given under my hand and seal this 8" day of May, 1936. 
J. T. CLEMENT, 
Judge of the Circuit Court of Patrick 
County, Virginia. 
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evidence taken by the Commissioners, which is not 
available at this time, be incorporated into the record. 
Harry L. Light v. City of Danville. 
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Patrick County, to-wit: 
115 
I, J. S. Taylor, Clerk of the Circuit Court for the County 
aforesaid, in the State of Virginia, do hereby certify that 
foregoing is a true transcript of the records of said Court in 
the condemnation proceeding under the style of the City of 
Danville versus Harry L. Light, which was tried in our said 
Court. 
I further certify that notice of the application for this tran-
script was duly accepted by counsel for the plaintiff as re-
quired by law, before transcribing same. 
Given under my hand, this the 22nd day of May, 1936. 
J. S. TAYLOR, Clerk. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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